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DECLARATION OF CHRISTOPHER CHERNEY

1. I, Christopher Cherney, declare as follows:

2. T am familiar with the matters stated in this declaration. Unless otherwise
stated, the matters contained herein are based upon my personal knowledge, which
1s derived from my review of the materials identified within this declaration and my
education, experience, and training discussed below. If called and sworn as a witness,
I can and will testify competently thereto.

3. This declaration describes my opinions and conclusions to date based on the
documents and information presently available in connection with the above-
referenced lawsuit asserted against the City and County of San Francisco and
Laguna Honda Hospital (LHH) and in the public domain.

4. My understanding is that Plaintiffs are asserting claims with respect to the
general and systemic violation of patients’ rights allowed to occur at LHH since at
least 2019. I offer the instant declaration in support of Plaintiffs’ Motion for Class
Certification to address how LHH’s systemwide violations of statutorily protected
patients’ rights reflected an overall failure of governance at the hospital that
prevented its Governing Body and executives from implementing policies and
procedures designed to prevent those same patients’ rights violations, in violation of

federal and state regulations.

L QUALIFICATIONS

5. Education: In 1988, I received my Bachelor of Arts in Biochemical
Sciences from Harvard University. I received my Masters in Gerontology, with an
emphasis on the social policy of aging, from San Francisco State University in 2012.

6. Nursing Home Experience: I have been a California-licensed nursing

home administrator for 27 years, since 1997. My license never has been encumbered.
As an administration professional I have worked for seven health care organizations
and I have been the licensed administrator of skilled nursing facilities with 59, 70,

74,99, 122, and 180 beds. My experience includes working for two non-profit
2
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organizations (Kaiser, ElderCare Alliance) and five for-profit nursing home chains
(Employee Equity Administration, Mariner Post-Acute Network, Independent
Quality Care, Kindred Healthcare, Cambridge Healthcare).

Table 1. Christopher Cherney Employers 1996 - 2019

Multi-
facility | Number of facilities
Cherney Employer Dates chain?
Employee Equity Dec 1996 - Apr Yes 10 skilled nursing
Administration 1999 facilities
Mariner Post-Acute Network | May 1999 - Jul Yes ~200 skilled nursing
1999 facilities
Independent Quality Care Aug 1999 - Sep Yes 10 skilled nursing
2000 facilities
Kaiser Foundation Hospitals, | Feb 2001 - Jul Yes 21 hospitals
Inc. 2015 1 skilled nursing facility
1 acute rehab facility
Kindred Healthcare Aug 2015 - Aug Yes 97 skilled nursing
2017 facilities
Cambridge Healthcare Oct 2018 - Dec Yes ~15 skilled nursing
2018 facilities
Elder Care Alliance Jul 2019 - Sep Yes 4 assisted living facilities
2019 1 skilled nursing facility

7. I was the first employee of Kaiser Permanente Post-Acute Care Center
(KPPACC), Kaiser’s first-ever, and only-ever freestanding skilled nursing facility. I
served on all 12 committees convened to coordinate the facility’s opening. I remained
at KPPACC for 14 years. KPPACC admitted patients from 21 Kaiser-operated acute
care hospitals in Northern California. In my 14 years, the facility admitted more
than 30,000 residents.

8. Consulting Experience: Since 2017, I have provided administration

consulting services to several clients regarding regulatory issues, operations, and
compliance. A current client includes a consortium of California District Attorneys,
for whom I have served as a subject matter expert since September 2017 regarding
nursing home administration. I also provide advice and consultation on operational,
regulatory, and clinical risk mitigation to a for-profit chain of approximately 40
skilled nursing facilities. Since 2023, this client has granted me access to clinical

records, policies and procedures, line staff, facility leaders, and regional leaders.

3
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9. Testifying Expert Witness: Since September 1, 2017, as a testifying

expert witness regarding health care administration, I have reviewed more than 300
cases in 22 states.

10. CMS Expert: Effective July 2023, I became a contracted expert for the

Centers for Medicare and Medicaid Services (CMS).

11.Court Appointed Facility Monitor: Effective May 2020, I have been a

Court Appointed Monitor of a 144-bed skilled nursing facility in Santa Cruz County,
California, under a court injunction. I have court-ordered access to the facility’s
electronic medical record. Between December 2020 and August 2022, I was the Court
Appointed Performance Monitor of a 99-bed skilled nursing facility in Los Angeles,
California under a Final Judgment. Effective March 2022, I have been the Court
Appointed Quality Compliance Specialist of a 120-bed skilled nursing facility in
Bakersfield, California under a Final Judgement. I have court-ordered access to the
facility’s electronic medical record.

12.Stipulated Monitor: Between October 2022 and April 2023, as part of a

confidential settlement agreement in a civil action, I served as the stipulated Monitor
of a small chain of skilled nursing facilities.

13. Contracts with the California Department

of Justice: I have contracted with the California Department of Justice as a health
care administration expert as follows:

a. January 2021: I became a contracted member of Operation

Guardian, which inspects California skilled nursing facilities.

b. February 2021: I was contracted to assist with a criminal

investigation of a long-term care facility’s response to the COVID-19
pandemic.

c. December 2021: I was contracted to inspect records and evaluate the

clinical quality of care in seven California skilled nursing facilities.

d. December 2021: I was contracted by the Healthcare Rights and
4
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Access Section to conduct a fitness review of an entity planning to
purchase a non-profit continuing care retirement community for $20
million.

e. May 2021: I was contracted by the Healthcare Rights and Access
Section to conduct another fitness review of an entity planning to
purchase two non-profit continuing care retirement communities for
$30 million.

14.Contracts with Other State Attorneys General: Effective March 2022,

I was contracted with a confidential State Attorney General as a subject matter
expert on skilled nursing facility staffing and operations. Effective August 2022, 1
was contracted with the Massachusetts Attorney General and the New York
Attorney General as a subject matter expert in long term care administration.

15. Contracts with California District Attorneys: I am contracted with

Alameda County as a subject matter expert on skilled nursing facility
administration. I have analyzed civil and criminal cases. For several years, I have
been contracted with Kern County and Santa Cruz County as a subject matter expert
who advises on issues related to long term care administration and service quality.

16.A copy of my Curriculum Vitae, setting forth my education and professional
experience and which, at least partially, comprises my qualifications to express the
opinions set forth in this declaration, is attached hereto as Appendix A. In addition,
Appendix B expands on my qualifications as an expert regarding skilled nursing
facility standards. I am familiar with federal and State of California statutes and
regulations regarding skilled nursing facilities.

17.This declaration is based on my review of documents, deposition testimony,
public media reports, state and federal statutes and regulations governing skilled
nursing facility operation, as well as my experience as a licensed nursing home
administrator, knowledge, background, and training. Appendix C consists of a listing

of documents received prior to preparation of this declaration, in addition to
5
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documents and information separately mentioned in the body of this declaration.

II. Overview: The Basis for Findings and Opinions

18.In addition to my education and professional experience, the findings and
opinions expressed herein are based upon the following categories of records:

a. Laguna Honda Hospital (LHH) policy and procedure documents;

b. LHH deposition testimony;

c¢. Documents produced by LHH in discovery, including Root Cause
Analysis and Monitoring reports prepared by the Quality
Improvement Expert (QIE) appointed in connection with the 2022
settlement between the City and County of San Francisco and the
Centers for Medicare & Medicaid Services (CMS);

d. Publicly available databases regarding nursing home deficiencies,
including those issued to LHH;

e. Public media reports.

ITITI. LHH Is Required to Develop and Implement Policies and

Procedures for the Protection of Resident Rights, Their

Confidential Information, and to Prevent Patient Abuse and

Neglect
19.Pursuant to 42 C.F.R. 438.12(b) and 22 CCR § 72527(a), LHH is required to

“develop and implement” written policies and procedures protecting statutorily
prescribed resident rights, confidential resident information, and to prevent patient
abuse and neglect at LHH.

20. As stated in 42 C.F.R. 438.12, to protect all residents from “abuse, neglect,
misappropriation of resident property, and exploitation ... [t]he facility must develop
and implement written policies and procedures that” meet specific requirements.

21.Protecting a panoply of patients’ rights, including the rights to be free from
mental and physical abuse, to be assured confidential treatment of financial and

health records, to be treated with consideration and respect, to be free from the use of
6
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psychotherapeutic drugs and physical restraints for non-medical purposes, 22 CCR
72527 (a) similarly requires “[t]he facility,” to “establish and implement written
policies and procedures” to “ensure that these rights are not violated.”

22.LHH Policy 22-03 is titled “Resident Rights.” CCSF-TJOHNSON_034538.1
The various rights set forth in Appendix A to Policy 22-03 apply to all LHH residents
and include, inter alia, the right to “receive care in a safe setting, free from mental,
physical, sexual or verbal abuse and neglect, exploitation or harassment.” CCSF-
TJOHNSON_034543.

23.LHH Policy 22-01 is titled “Abuse and Neglect Prevention, Identification,
Investigation, Protection, Reporting and Response.” CCSF-JOHNDOE1_023583.2
Pursuant to the policy, “LHH employees and volunteers shall provide a safe
environment and protect residents from abuse, neglect, misappropriation of property,
exploitation, and use of involuntary seclusion or any physical or chemical restraint
not required to treat the resident’s condition.” LHH is required to train all employees
and volunteers on abuse prevention and timely reporting; all LHH employees are
required to immediately respond to and report suspected instances of abuse pursuant
to a detailed reporting and investigation protocol. CCSF-JOHNDOE1_023591-95.
LHH Department Managers are responsible for monitoring staff compliance with the
policy, with process oversight from LHH Quality Management (QM) and Human
Resources (HR). CCSF-TJOHNSON_023583.

24.LHH Policy 21-04 1s titled “HIPAA Compliance.” CCSF-
JOHNDOE1_023494.3 Policy 21-04 purports to “implement procedures that comply
with the San Francisco Department of Public Health’s (DPH) ‘HIPAA Compliance:

1 Attached to the Declaration of Brian S. Umpierre in Support of Plaintiffs’ Motion
for Class Certification (“Umpierre Decl.”), filed contemporaneously herewith, as
Exhibit U (Depo Ex. 8).

2 See Umpierre Decl., Ex. X (Depo Ex. 11).
3 See Umpierre Decl., Ex. AA (Depo Ex. 13)7.
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Privacy Policy,” which in turn adopts the Privacy Rules set forth in HIPAA itself and
related federal and state confidentiality laws. Id. In general, Policy 21-04 prohibits
LHH employees from disclosing a resident’s protected health information (PHI)
without first the resident’s authorization, unless such disclosure is made for
treatment, payment, or health care operations or other limited public interest
exceptions. Id.

IV. Summary of Opinions

25.Expert Opinion 1: The hundreds of substantiated regulatory violations

committed by LHH between 2019 and 2023 reflect a colossal failure of governance
and management by the LHH Governing Body and LHH managers.

a. The root cause analyses conducted by the QIE shows that LHH’s
regulatory noncompliance and decertification resulted from
systemwide failures due to an absence of leadership and oversight —
in other words a failure of governance.

26.Expert Opinion 2: The failure of governance at LHH from 2019 through

at least the time of its MediCal recertification in August 2023 prevented LHH from
complying with its statutory obligation to implement nursing home policies and
procedures, including LHH policies for the protection of resident rights and their
confidential information, and to prevent resident abuse and neglect.
a. The regulatory deficiencies issued to LHH after public disclosure of
the patient abuse scandal in 2019 were rare in their scope and
severity for a U.S. nursing home and led to its decertification. A
primary governance failure was LHH’s reliance for almost two
decades on hospital professionals, not nursing home professionals, to
lead LHH. Despite a 2019 commitment to hire a permanent CEO,
the LHH’s Governing Body did not hire a qualified Executive
Administrator until June 2023. This critical failure facilitated LHH’s

consistent pattern of regulatory non-compliance for at least the last
8
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four years.

27.Expert Opinion 3: The governance and management failures at LHH

were not pre-ordained. The LHH Governing Body and executive leaders had the

capacity to govern and manage competently, but with respect to protecting residents’

rights they did not.

a. When LHH successfully managed its COVID response between

March — July 2020, it managed that crisis from the top: London
Breed, Mayor of San Francisco, and Grant Colfax, Public Health
Director, immediately requested State and Federal help for LHH,
and soon got it. On the other hand, even four years after LHH
became aware of an abuse scandal under its own roof, LHH’s
Governing Body and executives failed to marshal the same focus, the
same competence, and the same reliance on subject matter experts
(including experienced nursing home administrators) in responding
to a crisis of a different sort.

28.Expert Opinion 4: If LHH does not continue to engage skilled nursing

facility subject matter experts (SMEs), LHH will slip back into its yearslong pattern
and practice of non-compliance with regulatory and professional standards.
a. In keeping with a yearslong pattern of noncompliance with

regulatory requirements, LHH leaders failed to decisively address its
governance and management failures until as late as Spring 2023
(shortly before a mandated Action Plan deadline of May 13, 2023)
and only with strict scrutiny by subject matter experts (SMEs) who
were mandated by the federal government. Even after struggling to
meet the Action Plan deadline, LHH continued to fail to comply with
1ts policies and procedures and regulatory requirements.

V. The Unique Gravity of the Failure of Governance at LHH

29.1 have been a licensed nursing home administrator for 27 years. As a
9

DECLARATION OF CHRISTOPHER CHERNEY IN SUPPORT OF PLAINTIFFS MOTION FOR
CLASS CERTIFICATION - CASE NO. CPF-20-517064




© 00 3 O Ot s~ W N

N N DN N N DN DN DN H M = e s
< & Ot = W NN O O O o0 Ok W= O

28

LAW OFFICES OF
‘WALKUP, MELODIA, KELLY
& SCHOENBERGER
A PROFESSIONAL CORPORATION
650 CALIFORNIA STREET
26TH FLOOR
SAN FRANCISCO, CA 94108
(415) 981-7210

testifying expert witness I have reviewed approximately 350 nursing home cases in
22 states. In my long experience as a licensed nursing home administrator, Court
Appointed Monitor, and testifying expert witness, the failure of governance at LHH
was unprecedented.

30.For example, for 18 years LHH never hired a licensed nursing home
administrator as its Executive Administrator despite outside experts advising LHH
that it lacked governance and management expertise in nursing home operations and
regulations. It was not until June 26, 2023, that LHH hired a licensed nursing home
administrator as its Executive Director, only after being decertified from Medicare in
April 2022 (a rare occurrence, especially for a large facility like LHH). By not hiring a
licensed nursing home administrator as its Executive Administrator until the 11tk
hour, the LHH Governing Body communicated to San Francisco taxpayers and State
and Federal regulators that LHH knew better and would run its nursing home as it
saw fit. But LHH didn’t know better, and couldn’t run its nursing home according to
the rules.

31.Year after year after year, despite the drugging of 15 residents (2017-2018),
despite a sex abuse scandal involving 23 residents (2019), despite rare decertification
from Medicare and Medicaid, despite access to resources unimaginable to almost any
other U.S. skilled nursing facility, and despite pledge after pledge after pledge that
LHH would fix its problems and would comply with applicable nursing home
regulations, LHH could not and did not fix its problems. LHH’s inability to get its
governance and management act together for four years sent a strong and clear
message to the community: LHH will continue to operate without accountability to
residents, regulators, or the taxpayers of San Francisco. This message and LHH’s
actions were the height of arrogance.

32.LHH’s governance failures and corresponding lack of accountability
enabled its practice of admitting residents with complex behaviors and substance

abuse disorders (SUDs) whose needs LHH absolutely could not meet. In December
10
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11(/2022, years after LHH had been admitting residents with complex behavioral needs
2 ||and SUD, an outside expert concluded that LHH was totally incapable of caring for
3 || those residents. By admitting residents whose needs it absolutely could not meet,
4 || LHH sent these uncaring and ruthless messages: (i) We will admit whomever we
5 || want; (11) Residents with complex behaviors and substance use disorders aren’t
6 || worthy of compliant care. Again, LHH’s actions epitomized the callousness of
7 || arrogance.
8 33.A brief chronology of the governance failures at LHH are contained in the
9 || following Table 2.
10 || Table 2. Brief Chronology.
Date Event(s)
11 ||| Nov 2017 — | LHH leaders became aware of at least 15 instances of LHH residents testing
Jan 2019 positive for drugs for which there were no physician orders. No LHH employee was
12 disciplined related to the druggings.
Feb 2019 LHH became aware that videos and pictures of about two dozen naked residents
13 had been taken and exchanged among LHH staff members. LHH initiated an
investigation.
14 ||| Jun 28, Related to CCSF/LHH’s investigation of the February 2019 videos and other facts,
2019 the Mayor of San Francisco and Public Health Director announced a reform plan
15 for abuse and neglect of, and privacy violations related to, 23 LHH residents. The
plan included the “critical component” of “ensuring compliance” with all
16 regulations.
Jul 2019 Related to 6 LHH employees drugging and abusing 23 residents, government
17 inspectors issued four deficiencies related to immediate jeopardy to resident
healthy/safety, and two deficiencies for actual harm to residents.
18 ||| Aug 9, The date by which LHH committed that it had implemented a plan of correction
2019 related to the July 2019 deficiencies.
19[| Sep 6, 2019 | Despite the Mayor’s pledge of 06/28/19 and the 08/09/19 written plan to ensure
compliance, LHH failed its recertification survey, related to the deficiencies issued
20 in July 2019.
Jul 2021 LHH reported to regulators the non-fatal drug overdoses of two LHH residents on
21 methamphetamine and fentanyl.
Oct 2021 — | Government inspectors issued 26 additional regulatory deficiencies to LHH across
22 Apr 2022 11 surveys. One deficiency was for immediate jeopardy to resident health/safety,
and five deficiencies were for actual harm to residents. Thirteen of 37 sampled
23 residents tested positive for illicit drugs, and 23 residents had contraband.
Margaret Rykowski testified that LHH was issued these deficiencies despite LHH’s
24 Sep 2019 promise to ensure compliance with all State and Federal regulations
(Rykowski deposition transcript, 175:11-194).
25 Apr 14, CMS notified LHH that it would be decertified from the Medicare and Medicaid
2022 programs for continuing noncompliance with regulatory requirements and directed
26 the facility to plan for discharging residents.
97 Jun & Jul LHH conducted two mock surveys, which documented 101 deficiencies including 7
28 .
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2022 immediate jeopardy deficiencies. The LHH Executive Director concluded that LHH
would not have passed a Medicare recertification survey in Jun or Jul.

Jul 28, Resident relocations were paused due to deaths of some transferred residents.
2022

Aug 3, The City and County of San Francisco sued the Federal government regarding its
2022 effort to decertify LHH from Medicare.

Oct 12, CCSF and the Federal government reached a legal settlement that provided for
2022 LHH to be reimbursed through November 13, 2023.

Nov 2022 CCSF entered into a Settlement and Systems Improvement Agreement with the
Federal and State governments for the purpose of improving care for residents and
enabling LHH to attain compliance with regulatory requirements.

12/01/22 A Federally mandated Quality Improvement Expert (QIE) published the first
“Root Cause Analysis Findings and Recommendations.” The RCA set forth 8
problems and 47 root causes.

Dec 20, CDPH issued LHH 12 “B” citations (at $3,000 each) related to the deaths of 12
2022 discharged residents (of 57 total discharged residents).

Jan 2023 CMS approved LHH’s 41-page Action Plan.

Jun 2023 CCSF agreed to settle a lawsuit for $2.2 million, related to abuse of 11 LHH
residents.

Aug 2023 LHH was recertified to participate in the Medicaid program.

34.As detailed in Table 2, the failure of governance at LHH from at least 2019
prevented LHH from complying with its statutory obligation to implement policies
and procedures for the protection of resident rights, their confidential information,
and to prevent patient abuse and neglect. More specifically:

a. In 2018 and 2019, about 40 LHH residents were over drugged and/or
sexually abused.

b. In June 2019, CCSF held a press conference to divulge to the public
for the first time the over drugging and sexual abuse.?

c¢. On September 3, 2019, CCSF issued a Reform Plan for LHH’s full
compliance with skilled nursing facility regulations.

d. For the next four years, the Reform Plan was a near total failure and
LHH continued to abuse, neglect, and harm residents. During that

span:

5In a further example of the lack of accountability at LHH following from the failure
of governance, LHH allowed then-Executive Director Mivic Hirose to resign from that
position but remain an employee of CCSF as a Clinical Nurse Specialist.
https://www.sfexaminer.com/archives/ex-hospital-ceo-still-employed-by-sf-after-
patient-abuse-scandal/article 1a41lead-ff13§)-5824-b14e-elcOa8eb607c.htrnl
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1 e LHH was repeatedly cited by regulators for serious breaches of
2 regulations.
3 e LHH eventually was decertified for participation in the Medicare
4 and Medicaid programs.
5 e LHH incurred approximately $30.6 million in costs related to its
6 governance and management failures (so far, and not including
7 consulting or legal fees, or future legal settlements).
8 e. The Reform Plan failed because LHH failed to address its colossal
9 failures of governance and management.
10 f. LHH’s failures in governance and management were not inevitable,
11 as reflected in its relatively successful effort to limit the spread of
12 COVID-19 at the hospital between March — July 2020.
13 g. CCSF-LHH could not fix itself. It needed prodding from the federal
14 government to put its house in order. The federal government
15 mandated a compliance Action Plan monitored by Quality
16 Improvement Experts (QIEs). Because LHH’s systems of governance
17 and management were broken so badly for so long, LHH struggled to
18 complete the Action Plan. Without the scrutiny and guidance of
19 LHH’s performance by nursing home experts, (1) LHH would not
20 have been recertified by MediCal, and (2) LHH will in the future
21 slide back into regulatory non-compliance.
22 35. After decertification in July and August of 2022, LHH caused to be
23 || conducted two mock surveys. The mock surveys demonstrated LHH would not have
24 || passed a Medicare recertification survey at that time after finding 101 deficiencies
25 || spanning nearly all disciplines. Seven items were identified as “immediate jeopardy”
26 || findings. LHH concluded, “LHH would not pass a CMS certification survey if it was
27
28
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conducted today.” Deposition Ex. 23, p. 2.6 Despite LHH’s claim after the mock
surveys that “Laguna Honda is doing the hard work of making system level changes
to address the deficiencies noted by our regulators and in our own assessments” (see
id.), only five months later a December 1, 2022, Root Cause Analysis documented
numerous repeat findings. See Appendix D, Table 13 (June-July 2022 Mock Survey
Findings Compared to December 1, 2022 Root Cause Analysis Findings, Specific to
Mock Survey Findings).

36.Published four years after the Department of Public Health (DPH)
released a “60-day Laguna Honda Reform Plan” that included the “critical
component” of “ensuring compliance” with all regulations (CCSF-
TJOHNSON_035362),7 the December 2022 Root Cause Analysis (RCA) identified and
analyzed the systemwide failures that caused LHH’s decertification for failing to
substantially comply with federal and state regulatory requirements and its own
policies and procedures. CCSF-TJOHNSON_031892.8 Subsequent Root Cause
Analysis reports and monthly monitoring reports reinforced the findings and
conclusions contained in the December report and highlighted a common thread
throughout — the overall failure of governance at LHH.® Given the systemic causes
underlying LHH’s governance problems, LHH leaders’ progress was minimal at best
until it received the assistance of a subject matter expert QIE.

37.LHH relied for almost two decades on hospital professionals — not
nursing home professionals — to lead LHH. The hospital professionals employed by
LHH lacked the competence to run a large nursing home. Yet LHH’s Governing Body

did not ensure that a licensed nursing home administrator was named LHH’s

6 See Umpierre Decl., Ex. G.

7 See Umpierre Decl., Ex. A (Depo. Ex. 17).

8 See Umpierre Decl., Ex. H (Depo. Ex. 24).

9 See Umpierre Decl., Exs. H-M (RCA repolris); Exs. N-S (Monitoring reports).
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Executive Administrator until June 26, 2023.10 Despite the September 2019 Reform
Plan commitment to hire a permanent CEO, the Governing Body waited too long to
hire a duly qualified Executive Administrator. The delay in appointing a qualified
Executive Administrator was a primary governance failure leading to CMS’
decertification of LHH. 42CFR, §483.75(f) (Governance and leadership).
38.Between 2019 and 2023, LHH was assessed financial penalties equal to
$2.1 million for its breaches of professional standards. LHH paid $1.4 million due to

negotiated discounts. (Table 3)
1

10 SFChronicle.com, Aug 14, 2023, “S.F.’s Laguna Honda nursing home takes major

step toward ending 18-month crisis.” 15
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Table 3. Known Financial Penalties Assessed to LHH, 2019-2023.
Source: http://www.stoplhhdownsize.com/LHH Consultant and Lawsuit Costs Soar Part-2 23-07-31.pdf

Penalty Penalty

Date Assessed Paid | Reason(s) for Penalty

03/14/19 $20,000 $13,000 | “A” citation for a resident who injured himself while smoking in
bed with an oxygen machine present.

05/21/19 $20,000 $13,000 | “A” citation for a resident who fell from a toilet on 03/26/18
after a nurse walked away from her. The resident shattered her
hip, requiring surgery.

09/30/19 $1,123,400 $730,210 | Placing residents in immediate jeopardy of abuse for 156 days.

09/30/19 $126,000 $126,000 | Denial of payment for new admissions.

10/30/19 $4,290 $2,789 | CMS civil monetary penalty for sex abuse scandal.

Dec 2019 $100,000 $100,000 | “AA” citation later reduced to “A’ citation.

Dec 2019 $38,000 $24,700 | 19 “B” citations related to sex abuse scandal.

12/03/21 $250,000 $187,500 | Deliberate breach of protected health information

03/30/22 $407,770 $203,885 | CDPH civil monetary penalties for 11 inspections between
10/14/21 — 04/13/22.

12/20/22 $36,000 $36,000 | 12 “B” Citations related to resident transfer trauma.

TOTAL $2,125,460 | $1,437,084

39.Since 2021, LHH has entered into at least two legal settlements equal to

$3.0 million related to the issues addressed in this declaration. (Table 4).

Table 4. Known Settlements Linked to LHH Breaches, 2019-2023.
Source: http://www.stoplhhdownsize.com/LHH Consultant and Lawsuit Costs Soar Part-2 23-07-31.pdf

Settlement

Date Case Name Amount
05/28/21 11 “Does” $2,223,500
07/20/21 Abdullah $800,000
TBD Coutts vs. CCSF/LHH Pending
TBD Johnson et. al. vs. CCSF et. al. TBD
TBD Felder vs. CCSF TBD
TBD Sanchez, Lieu, Pham vs. CCSF/LHH TBD

(wrongful death cluster 1)

TBD Wrongful death cluster 2 TBD
] TOTAL |  $3,023,500

40.Due to its breaches of regulations, professional standards, and LHH
policies between 2019 and 2023—and not including consultants, legal fees, and likely

future legal settlements—LHH already has incurred costs equal to approximately

$30.6 million (Table 5).

Table 5. Summary of Financial Cost of LHH Breaches, 2019-2023.

Amount
Area of Cost Paid
Paid amount of assessed penalties for regulatory violations $1,437,084
Legal settlements to date $3,023,500
Additional costs [see Appendix D, Table 14] $26,175,514
TOTAL | $30,636,098

16
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These costs amount to a breach of the LHH Governing Body’s fiduciary duty to act in
LHH’s best financial interest as stated in the bylaws of LHH. CCSF-
JOHNDOE1_023194, Article 4, §3.E(1).1!

EXPERT OPNION 1: The hundreds of substantiated regulatory violations

committed by LHH between 2019 and 2023 reflect a colossal failure of

governance and management by the LHH Governing Body and LHH

managers.
38. LHH’s Governing Body and facility managers failed to ensure that the

facility: (1) used its resources to attain or maintain residents’ highest practicable
well-being; (2) developed and implemented policies and procedures regarding the
management and operation of the facility, including policies developed to ensure the
protection of resident rights and confidential information and to prevent abuse and
neglect; and (3) operate the facility in compliance with local, state, and federal
requirements.12

39. Federal regulations require that:

a. “A facility must be administered in a manner that enables it to

use its resources effectively and efficiently to attain or maintain

11 See Umpierre Decl., Ex. BB (Depo Ex. 2).

12 Margaret Rykowski testified as LHH’s corporate designee that LHH was subject to
Title 22 of the California Code of Regulations and LHH was required to follow
Medicare and Medicaid regulations, which in part require LHH to develop and
1mplement policies and procedures governing its operations. Ms. Rykowski also
testified that LHH expects all its employees will follow the hospital’s policies and
procedures (Rykowski deposition transcript, 40:9-21; Umpierre Decl., Ex. LL). I
concur with Ms. Rykowski’s specific testimony, and it is my opinion that LHH was
required to comply with state and federal regulations and was required to develop
and implement policies and procedures, including those for the protection of
residents’ rights and their confidential information, and for the prevention of abuse
and neglect. In addition, the San Francisco Department of Public Health Code of
Conduct effective 11/14/2018 stated that DPH is dedicated to providing services “in
compliance with all applicable laws, rules, and regulations” CCSF-
JOHNDOE1_026866 (Umpierre Decl., Ex.ll%E [Depo Ex. 5]).
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the highest practicable physical, mental and psychosocial well-
being of each resident.” 42CFR §483.70.

b. “The facility must have a governing body, or designated persons
functioning as a governing body, that is legally responsible for
establishing and implementing policies!3 regarding the
management and operation of the facility.” 42CFR, §483.70(d).
Regarding facility-wide policies. Per professional standards
and regulatory requirements, U.S. nursing homes must establish
and implement numerous policies. Not every policy covers the
same scope of residents. Thus, some limited-scope policies apply
to only a subset of residents, such as those fed by tube, or those
with cognitive impairment. Other policies apply to all residents.
That 1s, the scope is every resident at every time. Facility-wide
policies that apply to all residents at all times without any
consideration of any individual resident characteristic include, for
example, policies on: abuse prevention and investigation, resident
rights, resident dignity, life safety, fire safety, accident hazards,
privacy, confidentiality, care planning, nutritional status and
quality of life. My opinions highlight and emphasize LHH’s
repeated breaches of numerous facility-wide policies, that
applied to all facility residents at all times.

40. The Governing Body of LHH is the San Francisco Health Commission.

13 Margaret Rykowski testified as LHH’s corporate designee that LHH policies
“would go up through the CEO and then eventually be presented to the [Governing
Body’s Joint Conference Committee]” (Rykowski deposition transcript, 30:16-31:1;
Umpierre Decl., Ex. LL). This testimony is consistent with professional standards
and federal regulations that require a skilled nursing facility governing body to be
legally responsible for establishing and iml%lementing policies and procedures.
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CCSF-JOHNDOE1_023192.14 The Mayor of San Francisco appoints all members of
the Governing Body. CCSF-JOHNDOE1_023193, Article IV, § 1.A.

41. LHH Governing Body members include a 12-member Joint Conference
Committee (JCC) which meets at least 8 times per year!® and has “broad authority to
oversee the operation of [LHH].” CCSF-JOHNDOE1_023202, Article IX, § 2. The JCC
provides final approval of LHH policies and procedures (Rykowski deposition

transcript, 72:8-12; Umpierre Decl., Ex. LL).

Figure 1. Laguna Honda Governance/Senior Leadership Structure, Jan 2020
[Rykowski PMK Depo Exhibit 3, p. 5]. Ultimately, all listed positions answered to the Mayor
of San Francisco.
Laguna Honda Hospital and Rehabhilitation Center
Administrative Organizational Chart
January 2020

‘ SF HEALTH COMMISSION }
I
HEALTH DIRECTOR Laguna Honda
Grant Colfax, MD Joint Canference Committee
I

SFHN DIRECTOR
Roland T. Pickens

: San Francisco
' Health Network

I H SAN FRAMCISCD DEPARTMERT OF PUBLIC HEALTH
LAGUNA HONDA HOSPITAL AND REHABILITATION CENTER
Acting Chief Executive Officer
Margaret A. Rykowski, RN, MS

42.  The JCC is comprised of the following members (CCSF-
JOHNDOE1_023201, Article IX, §1.B. & F)16:
a. Three Commissioners (also Rykowski deposition transcript, 17:3-
20);
b. The San Francisco Director of Health;!7
c. The LHH Chief Executive Officer;

14 See Umpierre Decl., Ex. BB (Depo Ex. 2).

15> Margaret Rykowski testified as LHH’s corporate designee that the JCC met
monthly “for as long as I can remember.” Umpierre Decl., Ex. LL (Rykowski Depo at
21:20-22:16).

16 See Umpierre Decl. Ex. BB (Depo Ex. 2).

17 The San Francisco Director of Health is the Chief Executive Officer of the
Governing Body, who i1s appointed by the Mayor of San Francisco and the Governing
Body to “monitor the performance of the LHH Executive Administrator.” CCSF-
JOHNDOE1_023194, Article IV, § 3.D; CCSF-JOHNDOE1_023196, Article VI, § 1.A
(Umpierre Decl., Ex. BB [Depo Ex. 2]). 19
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d. The LHH Chief Nursing Officer;

e. The LHH Chief Operating Officer;

f. The LHH Chief Financial Officer;
The LHH Chief Quality Officer;

h. The LHH Chief of Medical Staff;

1. The LHH Vice Chief of Medical Staff;

j. The LHH Chief Medical Officer.

43.

As reflected in summary Table 6, LHH’s Governing Body repeatedly

failed to carry out its core duties and responsibilities as mandated in its Bylaws.

Table 6. LHH Governing Body Breaches of Its Core Duties and Responsibilities.

Core Duty or Responsibility of the
LHH Governing Body per Bylaws18

How the LHH Governing Body Failed to Carry
Out Its Duty or Responsibility Between 2019-
2023

Take all appropriate steps to fulfill LHH’s
Mission [Article IV, §3.1 (CCSF-
JOHNDOE1_023195)]

The Governing Body failed to take all appropriate
steps stop LHH continuously failing to fulfill the LHH
Mission.

Operate LHH in accordance and compliance
with applicable laws [Article IV, §3.A. & L
(CCSF-JOHNDOE1_023194-95)]

LHH incurred 243 regulatory violations between 2019-
2023, 21 of which were for actual harm or for placing
residents at immediate jeopardy of harm or injury.
LHH was decertified from participation in the
Medicare and Medicaid provider programs on April 14,
2022.

Monitor the performance of the Director of
Health, who monitored the performance of
the LHH Executive Administrator [Article
1V, §3.D (CCSF-JOHNDOE1_023194)]

As of this writing there is no evidence the Governing
Body monitored the performance of the Director of
Health or LHH Executive Administrator.

Hold the Medical Staff accountable for any
legal requirements [Article IV, §3.J (CCSF-
JOHNDOE1_023195)].

In February 2023 Grant Colfax, SF Public Health
Director, and member of the LHH Governing Body and
Joint Conference Committee, was quoted as saying,
“We are really supporting a new culture of
accountability.”19 In other words: the culture prior to
2023 was not a culture of accountability, although the
Governing Body Bylaws required LHH to be a culture
of accountability. There is, too, a mountain of evidence
that as of Feb 2023, LHH was not remotely close to
embodying a culture of accountability.

Allocate resources for improving resident
safety [Article IV, §3.H (CCSF-
JOHNDOE1_023195)]

While resources may have been allocated, while Public
Health Director Colfax claimed on 06/28/19 that LHH

18 See Umpierre Decl., Ex. BB (CCSF-JOHNDOE1_023192; Depo. Ex. 2).
19 www.KQED.org, 02/24/23, “Health Secretary Xavier Becerra Visits San Francisco

Hospital Fighting Off Closure.”

20
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was “especially” committed to patient safety,2° and
while the LHH 2018-2019 Facility Assessment stated
“improving our culture of safety” would be a 2019-2020
focus,?! the resources and focus on safety did not result
in improved resident safety. In fact, related to patient
safety, the opposite occurred: LHH was issued actual
harm or IJ deficiencies in 2021, 2022, and 2023. It was
decertified from participation in the Medicare and
Medicaid provider programs on April 14, 2022.

Provide an accessible forum in which all
staff can report on monitoring/evaluating
the quality of patient/resident care [Article
1V, §3.G (CCSF-JOHNDOE1_023195)]

As of this writing, there is no evidence that LHH
provided all staff a forum in which they could report
on monitoring and evaluating the quality of resident
care.

Promote performance improvement [Article
1V, §3 (CCSF-JOHNDOE1_023194-96)]

Whatever performance improvement may have been
promoted was overshadowed by LHH’s ongoing
failures to attain even minimal compliance with

regulatory and professional standards.

44.

As reflected in summary Table 7, LHH Executive Administrators

similarly failed in their assigned responsibilities.

Table 7. LHH Executive Administrato

r Breaches of Core Responsibilities.

Core Responsibility of the LHH
Executive Administrator per Bylaws?22

How the LHH Executive Administrator
Failed to Carry Out His/Her
Responsibilities Between 2019-2023

Ensure LHH complies with laws and
regulations [Article VII, §3.1 (CCSF-
JOHNDOE1_023198)]

LHH incurred 243 regulatory violations
between 2019-2023, 21 of which were for
actual harm or for placing residents at
immediate jeopardy of harm or injury. LHH
was decertified from participation in the
Medicare and Medicaid provider programs on
April 14, 2022.

Implement LHH policies [Article VII, §3.J
(CCSF-JOHNDOE1_023198)]

Policy violations during the period 2019-2023
are too numerous for listing here. Four such
violations cited by CDPH included:

“Abuse and Neglect Prevention,
Identification, Investigation, Protection,
Reporting and Response”

“Tllicit or Diverted drugs and/or
Paraphernalia Possession/use by Residents or
Visitors”

“Notification and Documentation of Change

in Resident Condition”

20 KQED, 06/28/19, “Hurtful, Offensive and Heartbreaking’: Major Patient Abuse
Scandal Hits S.F.’s Laguna Honda Hospital.”

21 See Umpierre Decl., Ex. CC (CCSF-JOHNDOE1_029161; Depo Ex. 6).
22 See Umpierre Decl., Ex. BB (CCSF-JOI{21}IDOE1_023192; Depo Ex. 2).
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“Fire Response Plan Policy”
“Behavioral Risk Assessment and Care

Planning”
Ensure that each LHH program, service, For 18 years, the LHH Executive
site or department has effective leadership | Administrator was not a nursing home
[Article VII, §3.E (CCSF- administrator.

JOHNDOE1_023198)]
Turnover of managers who reported to the
Executive Administrator were at times
significantly higher than industry averages.23

Executive rounding in nursing units didn’t
start until 03/15/23.24

Ensure the same standard of care In July 2019, residents of North 1 and North
throughout the Hospital [Article VII, §3.N 2 Units (40% of whose residents were
(CCSF-JOHNDOE1_023199)] cognitively impaired) were subject to

inordinate episodes of abuse25,
Ensure that care is provided safely [Article | 21 actual harm/immediate jeopardy

VII, §3.P (CCSF-JOHNDOE1_023199)] deficiencies including immediate jeopardy
deficiencies related specifically to resident
safety.

Measure and assess the effectiveness of QIE measurements and assessments of

performance improvement activities [Article | performance improvement repeatedly

VII, §3.U (CCSF-JOHNDOE1_023199)] concluded that LHH was continually failing to

effectively improve care quality, as evidenced
by ongoing breaches of professional
standards. When conducting its 12/01/22 Root
Cause Analysis, the QIE determined that
LHH’s QAPI program was deficient.26

45. LHH’s Quality Assurance and Performance Improvement (QAPI)

Program was deficient and therefore put LHH residents at continuing risk of harm

23 For example, in 2020 and 2022, LHH management turnover was 2-3 times higher
than industry norms. See Appendix D, Figure 4 (Turnover, LHH Leaders, June 2019
— July 2023). In four of five years between 2019 and 2023, Executive Administrator
turnover was twice industry norms, despite CCSF-LHH’s September 2019 Reform
Plan commitment to “appoint a permanent CEO.” See Appendix D, Figure 5 (LHH
Executive Administrator Turnover, 2019-2023). Leadership instability—especially of
the Executive Administrator—contributed and exacerbated LHH’s governance
failures.

24 See Umpierre Decl., Ex. P (Monitoring Rpt. #3; CCSF-TJOHNSON_031754).

25 Susan Duong, Nursing Director for North 2 and North 3 units, testified that the
majority of residents in the North 2 Unit have some sort of cognitive loss or dementia
(Abdullah vs. CCSF et. al, San Francisco Superior Court, Case No. CGC-20-583155,

Deposition transcript, 02/18/21, p. 23).
26 See Umpierre Decl., Ex. H (CCSF-TJOI{21§ISON_0319OO; Depo Ex. 24).
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1 || Table 7.5. LHH Failures to Fulfill QAPI Elements.
2 CCSF-LHH’s Failure(s) to Fulfill this QAPI Element, and the Ramifications for All
QAPI Element | LHH Residents
3 Design and - A hallmark of skilled nursing facility QAPI programs is the prioritization of resident
scope safety and compliantly implementing all systems of care. However, between 2019-2023,
4 LHH failed to prioritize resident safety and failed to compliant administer the facility.
LHH’s numerous ongoing deficient practices related specifically to resident accidents, life
safety, and resident abuse (as detailed by CDPH evaluators and the HSAG Quality
5 Improvement Experts [QIEs]) put a/l LHH residents at risk of ongoing harm. In fact,
p many LHH residents were harmed due to LHH failures of systems of care.
Governance —>Per this QAPI element, the governing body develops a culture of open communication
7 and leadership | that sets facility-wide expectations around safety, resident rights, and staff accountability.
However:
8 . o
—>LHH had a culture of silence, not a culture of open communication. The culture of
9 silence meant that for years, abuse of residents was underreported and not thoroughly
investigated. The culture of silence put all LHH residents at risk for continuing abuse.

10 —>LHH staff were unaware of expectations regarding resident safety and resident rights.
This lack of awareness was evidenced by LHH staff not knowing how to screen visitors

11 for illicit substances, and not knowing how to respond to emergencies including fire
alarms. Staff ignorance of safety expectations is evidence of a broken QAPI program that

12 put all LHH residents at risk for harm.

13 —>The LHH governing body failed to ensure that LHH managers held LHH staff
accountable to performance expectations around resident safety and resident rights.

14 Indeed, the QIEs determined that LHH’s culture was a culture of almost no accountability.
Repeated regulatory deficiencies related to resident abuse, accident hazards, and an unsafe
environment indicate that LHH staff were not held accountable in these areas that affected

15 all LHH residents at all times.

16 Feedback, data | > This QAPI element includes planning to prevent recurrences of non-compliant

systems, and practices.

17 monitoring
> Without doubt, LHH’s data systems feedback and quality monitoring efforts were

18 deficient between 2019-2023 because the same deficient practices, affecting all LHH
residents (i.e., abuse prevention/investigation, unsafe environment), kept recurring.

19 Performance - This QAPI element focuses on intervening in areas that need attention.

20 improvement

projects —>LHH’s failures with respect to resident abuse and resident safety kept recurring. Which
is evidenced that LHH’s QAPI program was deficient in resolving issues to completion.

21 By failing for years to resolve issues relevant to all residents’ safety and rights, LHH

99 demonstrated that its QAPI program was deficient.

Systematic > This QAPI element emphasizes the use of Root Cause Analysis and a review of all

23 analysis and organizational systems to prevent future adverse events.

systematic

24 action —1In June and July 2022, a mock survey resulted in 101 deficiencies, including 7
immediate jeopardy findings. Many findings were recurrences of prior deficient findings.

925 Clearly the LHH QAPI program had failed to prevent adverse events from recurring.
—>0n 12/01/22, the QIE documented 47 root causes of LHH’s deficient and noncompliant

26 systems of care & services. These root causes affected eight problem areas affecting the
majority of LHH residents. The sheer number of root causes is evidence of LHH’s failure

27 to address and resolve root causes prior to 12/01/22. Those failures speak to LHH’s
broken QAPI program.
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46. LHH’s regulatory and operational failures between 2019 and June 25,
2023, were due in part to the facility’s Executive Administrator lacking training,
background, and experience as a licensed skilled nursing facility administrator.
Between November 1, 2004, and June 25, 2023, the LHH Executive Administrator
was not a nursing home administrator (Table 8). The Governing Body’s failure to
ensure that a duly qualified Executive Administrator led the facility (while being
supported by a team of licensed nursing home administrators and a Director of
Nursing and Medical Director with skilled nursing experience) was a colossal breach
of professional standards. Because of LHH’s documented failures in 2018 and 2019,
the LHH Governing Body should have promptly hired an LHH Executive
Administrator (and team of licensed nursing home administrators) far earlier than

June 26, 2023, but did not.

Table 8. LHH Executive Administrators, 2004 - 2023.

Licensed

Name Term NHA
John Kanaley 11/01/04 — 03/19/09 No
Mivic Hirose, RN | 03/20/09 — 06/27/19 No
Margaret 06/28/1927 — 05/31/2028 No
Rykowksi

Michael Phillips 06/01/20 — 06/01/22 No
Roland Pickens 06/02/22 — 06/25/23 No
Sandra Simon 06/26/23 — present Yes

47.  On December 1, 2022, the federally mandated Quality Improvement
Expert (QIE) published the “Root Cause Analysis Findings and Recommendations.”
This Root Cause Analysis (RCA) and six subsequent RCAs were required by the
Settlement and Systems Improvement Agreement of November 2022. CCSF-

TJOHNSON_023012-15.29

27 https://www.sfdph.org/dph/files/newsMediadocs/2019PR/PR-
LagunaHondaPatientCare.pdf

28 https://www.sfdph.org/dph/files/newsMediadocs/2020PR/DPH-Statement-on-
Laguna-Honda-Hospital-CEO-Transition.pdf

29 See Umpierre Decl., Ex. F (Depo Ex. 22)25
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48. The December 2022 RCA is a glaring indictment of LHH’s colossal
failures of governance and management. CCSF-TJOHNSON_031892.30 Published
four years after Mayor of San Francisco London Breed and CCSF-LHH leaders
unveiled to the citizens and taxpayers of San Francisco a Reform Plan for LHH that
included “first and foremost” the “critical component” of “ensuring compliance with
all State and Federal Regulations,” the RCA repudiates Mayor Breed’s commitment
to regulatory compliance. The 48-page report identified 8 problem areas with 47 root
causes. Numerous findings detailed shockingly bad governance and shockingly bad
management.

49. The December 2022 RCA confirmed that for at least 4 years, LHH
leaders had made little to no progress in addressing LHH’s known and longstanding
patterns of resident abuse, neglect, and poor care quality.

50.  Significant findings contained in the December 2022 RCA include, but
are not limited to the following. See also Appendix D, Tables 15 & 16 for detailed
listing of 12/01/22 RCA findings.

a. There was no leadership presence and inadequate
leadership communication. Despite the September 2019
Reform Plan’s commitment to “change the organizational culture
at LHH” (CCSF-TJOHNSON_035367),3! LHH leaders had a
limited presence on nursing units (CCSF-TJOHNSON_031902),32
did not consistently conduct rounds in the facility (CCSF-
TJOHNSON_031917), and did not communicate with direct care
staff to promote quality of care (CCSF-TJOHNSON_031902).

b. LHH applied inconsistent discipline, if any, to staff who

30 See Umpierre Decl., Ex. H (Depo Ex. 24).
31 See Umpierre Decl., Ex. A (Depo Ex. 17).
32 See Umpierre Decl., Ex. H (Depo Ex. 24,‘)2'6
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violated policies, mistreated residents, and failed to
complete mandatory training (CCSF-TJOHNSON_031931).
Despite the Reform Plan’s commitment to “best practices” in
employee discipline, LHH did not use progressive disciplinary
action for non-compliant staff behaviors including behaviors
affecting resident rights and dignity (CCSF-
TJOHNSON_031919).

LHH was a culture of blame with minimal accountability
structures (CCSF-TJOHNSON_031928). LHH was “reactive
and not proactive” (CCSF-TJOHNSON_031928).

There was inadequate awareness of how to investigate
abuse. Despite the September 2019 Reform Plan’s commitment
to recognizing and reporting abuse, LHH nursing staff were not
appropriately trained on how to conduct a thorough and
comprehensive abuse and neglect investigation. The last formal
training had occurred in 2016 (CCSF-TJOHNSON_031921,
emphasis added).

LHH admitted behavioral patients for whom it could not
provide appropriate care. LHH staff did not have the
expertise to treat and manage residents with complex behavioral
needs (CCSF-TJOHNSON_031909).

Physical restraints were used inappropriately. Physical
restraint practices were not compliant with regulations (and
therefore LHH policies) (CCSF-TJOHNSON_031918).

Staff did not know how to create SNF care plans (CCSF-
TJOHNSON_031924). Relatedly: (1) care plans were rarely used
with direct caregivers (CCSF-TJOHNSON_031929); (i1) nurse

leaders had inconsistent and ineffective participation in the care
27
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m.

plan process (CCSF-TJOHNSON_031925); (111) care plans were
not updated and not quality reviewed (CCSF-
TJOHNSON_031926); and (iv) care plans were not in a readable
format (CCSF-TJOHNSON_031928).

Shift change communications was inadequate. Often, CNAs
were excluded from change of shift communications. There was no
standard format for shift change communications (CCSF-
TJOHNSON_031907).

Security staff didn’t know how to prohibit illicit
substances or screen visitors. Security staff were not trained
on LHH policies and procedures and didn’t know how to screen
visitors (CCSF-TJOHNSON_031933). This increased the
likelihood of illicit substances entering the facility (CCSF-
TJOHNSON_031911).

Staff education was ineffective. Staff training relies heavily
on read and sign, often in a rushed mode demanding same-day
staff signatures (CCSF-TJOHNSON_031932). The electronic
learning system i1s English only without additional adult learning
techniques for a multi-lingual staff that encounter many barriers
to computer accessibility (CCSF-TJOHNSON_031911, -31).

The grievance process was ineffective. The grievance process
was not being followed (CCSF-TJOHNSON_031919) and
grievance data was “just numbers” (CCSF-TJOHNSON_031922).
Residents were not screened for physical decline. LHH did
not regularly screen residents for declines in range of motion,
balance, and activities of daily living (CCSF-
TJOHNSON_031920).

Policies were not linked to SNF regulations. LHH did not
28
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develop policies that cross walked to nursing home regulations
(CCSF-TJOHNSON_031915).

n. 17 herbal supplements were at a resident’s bedside for 6
months. In April 2022, LHH was issued a deficiency for a
resident who had 17 herbal supplements at the bedside. On
10/26/22 (6 months later), all 17 supplements were still at the
bedside (CCSF-TJOHNSON_031915, emphasis added).

0. Direct care staff were not involved in quality
improvement. Direct care staff and medical staff were not active
in quality improvement activities (CCSF-TJOHNSON_031899).
See Appendix F regarding QAPI.

51. Findings in the QIE’s RCA reports are indicative of the lack of oversight
and control exhibited by LHH management that resulted from the overall governance
failures described herein, and which prevented LHH from ensuring compliance with
1ts statutory and regulatory obligations to implement nursing home policies and
procedures, including LHH policies and procedures for the protection of residents’

rights and their confidential information, and to prevent resident abuse and neglect.

EXPERT OPINION 2: The failure of governance at LHH from 2019

through at least the time of its recertification in August 2023 prevented
LHH from complying with its statutory obligation to implement nursing
home policies and procedures, including LHH policies for the protection of
resident rights and their confidential information, and to prevent resident
abuse and neglect.

52. As reflected in Figure 2, following, between 2019 and 2023, LHH
incurred 243 total deficiencies. Twenty-one (21) of the deficiencies were rare for their
scope and severity because of actual harm to numerous residents or the risk of
immediate jeopardy of resident harm (Tables 9, 10, 11). LHH’s failures also resulted

in decertification from Medicare and Medicaid on April 14, 2022 (rare for a nursing
29
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Figure 2. LHH incurred 243 total deficiencies between 2019-2023.

Source:
https://www.cdph.ca.gov/Programs/CHCQ/LCP/CalHealthFind/Pages/SearchResult.a

Spx

Johnson, et. al. vs. City and County of San Francisco/Laguna Honda
Laguna Honda Hospital - Annual Regulatory Deficiencies

2022
9]
2020 n

2019
Y

0 20 40 60 80 100 120 140
Life Safety Cody  ® Not Life Safety Code

53.Because of LHH’s size, surveyors focused on proportionally fewer residents.
Surveyor protocols for resident sample sizes during recertification surveys meant
that surveyors focused on 1.4 to 5.1 times fewer LHH residents than they would have
in smaller facilities.

54.In addition, COVID resulted in fewer deficiencies because surveyors were
not visiting facilities. The COVID-19 pandemic resulted in a decrease in the number
of deficiencies issued to California nursing homes, especially in 2020 and 2021.

55.Many of the 243 regulatory deficiencies issued to LHH between 2019 and
2023 were rare in their scope and severity for a U.S. nursing home. The scopes and
severities cannot be reasonably explained away as an artifact of LHH’s large size. If
anything, LHH’s size and accompanying resources should have provided it added
protection from wide scope/high severity deficiencies such as those summarized in

Tables 9, 10 and 11.

31
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Table 9. Between 2019-2023, LHH’s Regulatory Violations Were Rare for a U.S.
Nursing Home. LHH’s Regulatory Violations Were Highly Atypical for a U.S.

Nursing Home.

Percent of facilities in country issued Ftag at specified scope and severity letter { 5% or fewer facilities cited )

ACTUAL HARM OR IMMEDIATE JEOPARDY

F-tag  What happened D G H 1 ] K L
£583 Privacy rights of 19 residents 2019 - 0.01%*
breached %anly anein the caunty
2019 K = 7 residents abused;
Fe00 3091 D = 1 resident abused 2021-13.5% 2019- 0.1%
F&05 5 residents chemically restrained 2019 - 0.01%"
"anly anain tha county
2020 D = 21 residents abused; 2020 - 4.9%
F607  2021D = failed to report abuse; 2021-7.1% 2019 - 0.3%
2023 D = no support for abuse 2023 - 5.8%
F&09 Failed to report abuse 2020 - 10.9%
Mo weekly assessments for
— surgical wound, 1 resident. e
F685 Failed to provide treatment to 2021 - 0.01%*
prevent stroke *1of 2in the country
F686 Na .prew.tntlue treatment for 4 2023 - 5.6%
residents
£6a8 Falleldlto preve.ntdeclmem 2007 - 0.3%
mobility, 2 residents
2019 G = 1 resident hip fx;
2019 H = 4 residents drugged,
2020 G = 1 resident bone fx; LSt L
2021 G =1 resid finger fx;
] ! 2023 - 4.9% 2022 - 0.9% 2022 - 0.1%
2021 H = unsafe for 710 resids; 2020 - B%
2022 K = unsafe for 706 resids;
' 2021 - 4.3%
2022 L = unsafe for 575 resids; 2021-11.7%
2023 ] = hazards to suicidal resid.
£60 Failed tg ensure nutritional status 2022 - 1.8%
for 4 residents
€755 Resnljent. had stroke due to 2071 - 0.3%
medication error
£760 Re5|¢nFMSplmllzeddmto 2001 - L4%
medication error
F761 Didn't secure hoarded opioids. . bl
1of 3 in the country
£921 Failed fire response plan for 575 2022 - 0.02%*
residents *1 of 3 in the country
Source: https://qcor.cms.gov/main.jsp
32
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_ Table 10. 2019-2023 Regulatory Deficiencies, Citations, and Penalties
e eemes  1SSUed to Laguna Honda for: (i) Immediate Jeopardy to Resident
to Abuse/Neglect Health or Safety; (ii) Actual Resident Harm; (iii) Resident Abuse; (iv)

caimamste | Breaches of Resident Privacy; and (v) Transfer Trauma.

—

Survey Date (per CalHealthFind; link)

2021

© 00 3 O Ot s~ W N

02-06-23 [Survey Date)

10 03/11/21 {Survey Date 020823 {Pate Survey Completed)
07/19/21 [Date Survey Completed) FBOT. 55=0. Falled to implement its
FE07. §5=D. Failed to follow their Abuse and Neglect Policy and
11 abuse and neglect policies and Procedure when there was no
dures to report abuse/negh documented evidence of a Medical
to the state within 5 days. Social Warker and psychological
support for 1 resident.

—
DO

01,/05/20 (Survey Date)

13 09/04/20 [Date Survey Completed)
F609. §5=0. Failed to report
suspected abuse for 1 resident

]_4 within two hours.

09/16/21 [Survey Dare]
]_ 5 FE00. S5=D. ::ledmm 1

resident was a free from abuse

when a caregiver hit the resident
16 ::eﬂiefaee,rwiﬂ'ghaunmﬂie
17
18
19
20 || Source: .

https://www.cdph.ca.gov/Programs/CHCQ/LCP/CalHealthFind/Pages/SearchResult.a
21 || spx
22
23
24
25
26
27
28
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1
% Table 11. 2019-2023 Regulatory Deficiencies, Citations, and Penalties
2 | Vctust harm Issued to Laguna Honda for: (i) Immediate Jeopardy to Resident
noacalham, butrelated | Health or Safety; (ii) Actual Resident Harm; (iii) Resident Abuse; (iv)
3 || feiheel mm Breaches of Resident Privacy; and (v) Transfer Trauma.
Citation with a fine
4
Survey Date (per CalHealthFind; link)
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23 || Source:
94 https://www.cdph.ca.gov/Programs/CHCQ/LLCP/CalHealthFind/Pages/SearchResult.a
Spx
25 56.LHH was decertified from participation in the Medicare and Medicaid
26 || provider programs on April 14, 2022, because CMS determined LHH was not in
27 || substantial compliance with the regulatory requirements of 42 C.F.R. Part 483,
28
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Subpart B. CCSF-TJOHNSON_023003.33 Decertification of a U.S. nursing home was
and is rare. Between 2019 and 2023, 0.1% or less of U.S. nursing homes were
involuntarily decertified by Medicare, and only two nursing homes with more than
200 beds were involuntarily decertified. (Table 12)

Table 12. Medicare/Medicaid* Nursing Homes Involuntarily Terminated from
Medicare.

Involuntarily Terminated and
Terminated Total Percent Percent More than 200
Year Providers Providers | Terminated Not beds (licensed
Terminated beds)
2019 7 14,619 0.04% 99.96% 0
2020 4 14,510 0.03% 99.97% 0
2021 15 14,446 0.10% 99.90% 1 (204)
2022 15 14,340 0.10% 99.90% 1 (543)
2023 9 14,190 0.06% 99.94% 0

*Dually certified SNF's including Distinct Part SNFs. [Source: https://gcor.cms.gov/index new.jsp]

EXPERT OPINION 3: The governance and management failures at LHH

were not pre-ordained. The LHH Governing Body and executive leaders had

the capacity to govern and manage competently, but with respect to

protecting residents’ rights they did not.

57.LHH expertly governed and managed its COVID response between
March — July 2020. When long-term care facilities were accounting for about half
U.S. COVID deaths in the first four months of 2020, only 19 of 721 residents tested
positive, and only 50 of 1,800 staff tested positive. That is because for five months
LHH governed and managed its 2020 COVID-19 response with focus, competence,
and a reliance on subject matter experts.

58. LHH’s approach to managing COVID-19 between March-July 2020
included, in part: (i) establishing a COVID-19 Command Center; (i1) having the
Mayor of San Francisco request assistance from, eventually, two State infection
control specialists and 6 Federal Centers for Disease Control (CDC) nurses and

epidemiologists; (ii1) strict contact tracing; and (iii) double quarantining residents (for

33 See Umpierre Decl. Ex. F (Depo Ex. 22).35
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28 days instead of 14 days).34

59.0n the other hand, for years, including the four years after LHH became
aware of an abuse scandal under its own roof, LHH’s Governing Body and executives
failed to marshal the same focus, the same competence, and the same reliance on
subject matter experts (including experienced nursing home administrators) in
responding to incidents of resident abuse, threats to resident safety, and breaches of
care quality. Sadly, for years, hundreds of LHH residents were put at immediate
jeopardy of harm, and/or were harmed by LHH’s systemic failure to ensure its
policies and procedures, including its facility-wide policies to protect all residents’
rights and confidential information and to prevent the abuse and neglect of all of
them.
EXPERT OPINION 4: If LHH does not continue to engage skilled nursing
facility subject matter experts (SMEs), LHH will slip back into its yearslong
pattern and practice of non-compliance with regulatory and professional
standards.

60.Despite a yearslong pattern of noncompliance with regulatory and
professional standards, and despite an Action Plan deadline of May 13, 2023
mandated by the Federal government3® addressing 21 areas of required compliance,
LHH leaders failed to decisively address its governance and management failures
until as late as 1Q23 and 2Q23. As reflected in Figure 3, Action Plan elements were

non-compliant into May 2023.

34 “A deadly coronavirus outbreak seemed inevitable at SF’s Laguna Honda nursing
home—but that’s not what happened,” July 27, 2020, http://www.sfchronicle.com/.

35 CCSF-TJOHNSON_023015 (Settlement and Systems Improvement Agreement, 9
11(a) [Umpierre Decl., Ex. F (Depo Ex. 22){;(.3
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Figure 3. Monthly Percent of Action Plan Deliverables Not Compliant with the Action Plan for
Restoring LHH to Compliance with Federal Requirements by May 13, 2023, as Determined by the
Quality Improvement Expert (QIE).

Johnson et. al. vs. CCSF/LHH
Percent of Action Plan Deliverables Noncompliant

60%
50% 48%
40%
36%
31%
30%
25% 24%

20%
10%

0%

Jan 2023 Feb 2023 Mar 2023 Apr 2023 May 2023

61.Table 12 is a summary of evidence that LHH’s Governing Body and
management failed to act promptly to remedy its broken systems of care and resident

safety. Tables 17 and 18, contained in Appendix D, provide greater detail.

Table 12. As Late as 1Q3 and 2Q23, LHH Was Still Noncompliant with Standards.
Summary evidence that LHH’s governing entity and management failed to act promptly to remedy its broken systems
of care and resident safety. Tables 17 and 18 at Appendix D below provide greater detail.

Date Evidence of LHH’s Failure to Adopt Compliant Practices as Late as
1Q23 and 2Q23
03/15/23 | Start of executive rounding in 13 nursing units (CCSF-TJOHNSON_031754;
Monitoring Rpt. 3).36
04/05/23 | An infection prevention champion for North Nursing Unit 2 had not yet been
trained (CCSF-TJOHNSON_031786-87; Monitoring Rpt. 4).37
Apr 2023 | A Resident/Safety Advocate was appointed (CCSF-TJOHNSON_031797;
Monitoring Rpt. 4) and documentation on abuse reporting was only 75%
compliant (CCSF-TJOHNSON_032013; RCA #6].38
04/06/23 | Inappropriately, residents still were being allowed to go out on pass and LHH
did not recognize the risk of regulatory vulnerability these findings presented.
A task force was immediately formed, but only upon the prompting of the QIE

36 See Umpierre Decl., Ex. P.
37 See Umpierre Decl., Ex. Q.
38 See Umpierre Decl., Ex. L (Depo Ex. 25)?.)7
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(CCSF-TJOHNSON_031797; Monitoring Rpt. 4).

04/12/23 | LHH staff were non-responsive to a fire alarm (CCSF-TJOHNSON_031797;
Monitoring Rpt. 4).

04/21/23 | LHH staff were not completing care plan reviews at a rate to meet the 05/13/23
deadline, despite working on reviews since Nov 2022. QIE has to escalate to
LHH leaders (CCSF-TJOHNSON_031798; Monitoring Rpt. 4).

05/08/23 | CMS placed LHH under immediate jeopardy for failing to provide a plan for
staff monitoring a suicidal resident.

May

2093 The QIE noted a negative trend for several abuse-related activities, including

inconsistent documentation, lack of documentation, lack of physician
notification and lack of individualized care plan review. In response, LHH
created visual aids, a tip sheet, daily abuse investigation huddles, and a
checklist for documentation compliance (CCSF-TJOHNSON_031834-35;
Monitoring Rpt. 5).39 LHH’s failure to develop and implement an abuse
documentation checklist until May 2023 is a stark example of LHH’s
incompetent governance and management.

LHH initiated CCBMs (Consistent Care at the Bedside Managers), external,
SNF-experienced clinical monitors (CCSF-TJOHNSON_031866; Monitoring
Rpt. 6).40

LHH did not designate an abuse coordinator until the 06/26/23 hiring of an
Executive Administrator who is a nursing home administrator (Rykowski
deposition transcript, 223:4-20).41

Jun 2023

06/26/23

62.Even after the Action Plan deadline of May 13, 2013, LHH continued to fail
to comply with its policies and procedures and regulatory requirements.

a. Call ight compliance for May 2023 was only 58%. CCSF-
TJOHNSON_032015.42

b. A standard work process for “Thorough Investigations” was not
created until June 9, 2023. CCSF-TJOHNSON_032016.

c. A standard work process for grievances was not created until June
16, 2023. CCSF-TJOHNSON_032001, CCSF-TJOHNSON_032016.

d. As of June 29, 2023, only 54% of staff had completed abuse and
neglect training. CCSF-TJOHNSON_032018.

39 See Umpierre Decl., Ex. R.

40 See Umpierre Decl., Ex. S.

41 See Umpierre Decl., Ex. LL

42 See Umpierre Decl., Ex. L (Depo Ex. 25,3I8{CA #6).
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e. In dJune 2023, pain assessments after administration of as-needed
pain medication were compliant only 71% of the time. CCSF-
TJOHNSON_032029.43

f. A July 2023 review concluded “care plans are not thoroughly
reviewed and monitored for accuracy.” CCSF-TJOHNSON_032029.

63.LHH will not maintain and sustain performance improvement and

substantial regulatory compliance if its Executive Administrator does not and/or
cannot take the lead role in ensuring that LHH systems of management are robust.
The current Sustainability Plan was developed by the QIE to ensure LHH
maintained and sustained the Action Plan after May 2023. The QIE met one-on-one
with all 11 executive sponsors to review the Sustainability Plan. In my opinion, the
LHH Executive Administrator should have been present for all of the one-on-one
meetings, but in a breach of standards was not. 42CFR, §483.75(f) (Governance and

leadership).

I declare under penalty of perjury under the laws of the State of California
and the United States that the foregoing is true and correct to the best of my
knowledge and belief.

Executed this _11_th day of January 2024 in Berkeley, California.

Churistopiver Cirerney

Christopher Cherney

43 See Umpierre Decl., Ex. M (RCA #7).
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APPENDIX A. Cherney CV.

CHRISTOPHER CHERNEY
christophercherney@skilledreviewconsulting com — (510) 504-7522

Consulting

Skilled Review Consulting, LL.C Sep 2017-present
Principal. Christopher provides consulting services on nursing home and long-term care facility admimistration
and operations. In this role Christopher has for example: (1) consulted on more than 300 cases i 21 states
involving the standard of care for skilled nursing facilities; (i1) provided consultation to a mid-sized for-profit
mursing home chain organization on risk mitigation; (ii1) served as a stipulated Monitor of confidential
settlement agreement, and (iv) conducted on-sife inspections in advance of regulatory visits.

Centers for Medicare and Medicaid Services July 2023 — present
Contracted expert regarding nursing home administration.

California District Attorneys Sep 2017-present

¥ EKern County. Subject matter expert on skilled mursing facility administration (Sep 2017-present).

¥ Santa Cruz Ceunty. Subject matter expert on slalled mursing facility administration (Apr 2019-present)
¥ Alameda County. Expert consultant to an investigation of a skilled nursing facility (Sep 2020-present).

Court Appointed Monitor May 2020-present

¥ Superior Court of Santa Cruz. Monitors a 144-bed skilled nursing facility. (May 2020-present.)

» Superior Court of Los Angeles. Monitors a 99-bed skilled nursing facility. (Dec 2020-present.)

¥ Superior Court of Kern County. Quality Compliance Specialist for 120-bed skilled mursing facility. (March
2022-present.)

California Department of Justice/Attorney General Dec 2020-present

¥ Project Guardians Task Force Member. Part of an interdisciplinary task force that inspects skilled nursing
facilities (Dec 2020-present) in civil and criminal investigations.

¥ Project Leader. Christopher leads a team of experts evaluating records in seven California skilled nursing
facilities (Dec 2021-present).

¥ Expert Consultant, Healthcare Rights and Access Secfion. Christopher was contracted to perform a fitness
review of the purchaser of a non-profit continuing care retirement community (Dec 2021 -present).

State Attorneys General (not California) Apr 2022-present
Subject matter expert on long term care facility administration and nursing staffing.

¥ Confidential State Attorney General (April 2022 — present).

¥ Massachusetts Attorney General (Augnst 2022 — present).

¥ New York Atterney General (Angunst 2022-present).

¥ Tennessee Attorney General (contracting nnderway).

e e G S e e S O e e e O e S G e G e T G e e e e G |
Page 1
July 2023

40

DECLARATION OF CHRISTOPHER CHERNEY IN SUPPORT OF PLAINTIFFS MOTION FOR
CLASS CERTIFICATION - CASE NO. CPF-20-517064




1
CHRISTOPHER CHERNEY
2 christophercherneyi@skilledreviewconsulting com — (510) 504-7522
3 Healthcare Management/Leadership
4
Mercy Retirement & Care Center Jul 2019—Sep 2019
5 Interim Health Care Administrater. Oakland, California. Interim Administrater of 59-bed mursing home.
6 Cambridge Healthcare Oct 20183Dec 2018
Interim Administrator. Professional Post-Acute Center, San Rafael, California.
7 Kindred Healthcare Aug 2015-Aug 2017
Executive Directer. Tummell Transitional Care and Fehabilitation Center, San Francisco, California.
8 Administrator of 180-bed, post-acute facility. Kindred divested its aursing home division Augnst 31, 2017.
9 Kaiser Permanente Post-Acute Care Center Feb 2001-Jul 2015
Assistant Administrator of Kaiser's first freestanding skilled nursing facility. San Leandro, California. As the
10 first employee of this 176-bed facility, Christopher coordinated all aspects of facility start-up. He co-managed.
with the Administrator, 328 employees, a $35 million annual budget, and 132 inpatients per day.
11
Nursing Home Adminisirator Dec ‘96—Sep 2000
12 Orver a four-year peried, Christopher served as the licensed admimistrator of three skilled nursing facilities:
Rounseville Rehabilitation Center, Oakland, California, 70 beds Dec O6—-April 99
Florin Health Care Center, Sacramento, CA. 122 beds (interim) May 99%-July 99
13 Courtyard Care Center, Hayward, California, 74 beds Aug "99-Sep 2000
14 University Teaching — Adjunct Faculty Member
San Jose State University, Health Science Department Jan 2013 — present
15 ¥ Overall teaching effectiveness (across 1,034 stodents): 4.8 out of 5.0.
¥ Courses taught: Health Policy and Law; Policies and Services in Aging; Health Care Organization &
16 Admimistration; Health Care Economics; Managed Healtheare; Skills of Health Admmnistration’ Mzmt.
17 San Francisco State University, Social Work Department Jan 2014 — present
¥ Courses taught: Theories of Aging; Aging and the Continuum of Care.
18
California State University East Bay, Health Sciences Dept Aug 2019 — present
19 ¥ Courses taught: Health Policy Research and Analysis (Section Leader for 24 undergraduate students)
20 Education
San Francisco State University, M.A. May 2012
21 Masters in Gerentology, with an emphasis on the social policy of aging. GPA=4.0.
29 Harvard University, B.A. June 1988
Major, Biochemical Sciences. Minor, South Asian langpages and culture. Last two years” GPA
923 3.51. Rowed varsity lightweight crew, third boat.
24 Page 2
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1
CHRISTOPHER CHERNEY
2 christophercherneyi@skilledreviewconsulting com — (510) 504-7522
3 Voluntary Service
4 Berkeley High School Development Group 2017-2020
5 Served on committee of 25 persons to support the mission of Berkeley High School.
6 California Physicians Alliance (CaPA) 2011-2017
In May 2014, Christopher was elected to the Board of Directors.
7 School of the Americas Watch, East Bay 2003-2017
3 In 2010, Christopher spearheaded fundraising for a meeting in Venezunela of activists from 19 countries.
Richmond College Prep School, Richmond, Calif. 2007-2013
9 Member, Development Committee, for this charter school. See: wwww repschools.org
10 National Multiple Sclerosis Society 1998 — 2005
Christopher co-developed the nursing home visitor program.
11
Nursing home ombudsman Aug 19952008
12
13
14
15
16
17
18
19
20
21
22
23
P Y P B B B P Y o P P P P B AP s
24 Page 3
July 2023
25 Y
26
27
28
LAW OFFICES OF
‘WALKUP, MELODIA, KELLY 42
Pr AN
650 CALIFORNIA STREET DECLARATION OF CHRISTOPHER CHERNEY IN SUPPORT OF PLAINTIFFS MOTION FOR
sa FT;E%%E;O?EA:\OQMOS CLASS CERTIFICATION - CASE NO. CPF-20-517064




1
CHRISTOPHER CHERNEY
2 christophercherneyi@skilledreviewconsulting. com — (5107 504-7522
3 Awards
#2015 recipient of PNHP-California Tireless Activist Award.
4 ¥ 2013 recipient of Distinguished Alwmni Award, San Francisco State University.
¥ 2012 recipient of the San Francisco State University Graduate Award for Distingnished Achievement.
5 ¥ 2012 recipient of the San Francisco State University Long-Term Care Administration Scholarship.
¥ 2008 recipient of the First Anmal Founder’s Award, Richmond Children’s Foundation.
6
Publications — Health Care
7
Book chapters
8 # Long-Term Care Administration and Management: Effective Practices and Quality Programs in Elder
Care, Springer Publishing, Febmary 2014.
9 o Chapter 6, “The Skilled Nursing Facility.” with Edwin Cabigao, BN, FhD.
o Chapter 12, “Litigation & Arbitration in Long-Term Care,” with Demize Platt, BN, JD.
10 _
Article
11 # Reforming For-Frofit Nursing Homes, Street Spirit, May 2006,
hitp:/www . thestreetspirit. orgMavreal 2006/ norsing hitm
12
Other
13 # Healthcare Impact Statement. Angust 2, 2022: https://oag.ca. gov/system/files/media/cnmb-impact-report. pdf
# Book Review (co-anthored with Darlene Yee): “Nursing Home Federal Requirements.™ Educational
Gerontalogy, 2015.
14 ¥ Contributor: 20 Common Nursing Home Problems and the Laws to Resolve Them, by Eric Carlson, 2006.
# Contributer: Nursing Home Staffing, 2003, Natienal Citizen’s Coalition for Nursing Home Reform
15
16
17
18
19
20
21
22
23
24 P e P e
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1
CHRISTOPHER CHERNEY
2 christophercherneyi@skilledreviewconsulting com — (510) 504-7522
3 Conference Presentations
4 Symposia Keynote Addresses
¥ FPsychoactive Dvug Usage in California Nursing Homes. Oxnard, March 24 2011; Sacramento, October 26,
5 2011; South San Francisco, October 27, 2011; San Diego, June 4, 2012; Los Angeles, June 5, 2012
Conference Presentations/'Webinars
6 ¥ Webinar, May 2020, Developing a Testfifiing Witness Practice, Forensic Expert Witness Association.
¥ Webinar, Expert Witnesses in Elder Abuse Cases, April 2020, California District Attorneys Association.
7 ¥ 2019 National Association of Women Judges Annual Conference. Panelist: “Protecting our Elders -
Problems and Solutions. ™ October 16, 2019, Los Angeles.
8 ¥ Webinar, Medical Records for Ombudsmen, in coordination with State Long Term Care Ombudsman,
September 19, 2018.
¥ 2013 Anmal Meeting of Physicians for a National Health Program Boston Skilled Nursing Facilities and
9 Single Payer Health Care.
¥ Califorma Advocates for Nursing Home Reform (CANHRE) Elder Law Conference (2003-2020).
10 o 2022: How SNFs Can Manage Lifigation Risk. Monterey.
o 2020: SNF Discovery COFID-19, via Zoom.
o 2019: (1) Patient Driven Payment Model; (X) Phase 2 Requirements of Participation. Monterey.
11 o 2018: (1) Deposition Strategies; (2) Understanding EBITDA; (3) Mock Trial. Monterey.
o 2017: (1) Regulatory Update; (2) Case Petiing. Monterey.
12 o 2016: Skilled Nursing Facility Defendant Perspeciives. Monterey.
o 2015: Skilled Nursing Facility Operafions Update. Monterey.
o 2014: The Nursing Process and Update on Antipsychotic Medication Administration in SNF5. Monterey
13 o 2013: dids fo Discovery. Monterey.
a  2012: Animating Skilled Nursing Facility Data. Monterey.
14 o 2011: (1) Operational Conirol of the SNF. (2) Resident Rights & Psychoactive Dirugs. Monterey.
o 2010: Expert witness for the plaintiff and the defense, all-day mock tmal. Monterey.
o 2009: Skilled Nursing Facility Resident Changes of Condition. Long Beach.
15 o 2008: (1) Psychetropic Drug Usage in Nursing Homes & (2) Documentation Strategies. Monterey.
o 2007: Nursing Home Administrator Analysis of Case Referrals. Berkeley.
16 o 2006: The Nursing Process as Confext for Nursing Home Operations. Manhattan Beach.
o 2005: The Nursing Home Provider's Perspeciive on Finance, Risk, Staffing. Monterey.
o 2004: Expert Witness Panelist. Pasadena.
17 o 2003: Nursing Home Administrator s Perspective. Betkeley.
» 2007 Aging Services of California Annual Conference: Treatment of Obese Residenis in Skilled Nursing
18 Facilities. Sacramento, California_
¥ 2006 Anmal Meeting, Mational Citizen’s Cealition for Nursing Home Reform (WCCWHR): What Is
19 Happening in the Nursing Home Industry, Washington, DC.
20 Radio
¥ “Use of Psychoactive Dmgs in Nursing Homes,™ May 14, 2011, NewsTalk Radio KVTA, AMI1520,
21 Ventura, California. (Start at 19 mins and 40 seconds.) —*hitp.//greymatters podomatic.com
29 ¥ "Senior Issues and the Law,” July 22, 2012, KFBE NewsTalk Radio, AM1530, Sacramento, California.
23
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APPENDIX B. Christopher Cherney Qualifications to Provide Opinions as to the Standard of

Care Applicable to Skilled Nursing Facilities.

California Regulations: Administrators Are Responsible for a Facility’s Provision of Care and

Services

= California regulations are clear: nursing home administrators such as Mr. Cherney must be active and
engaged leaders of the interdisciplinary team, and responsible for implementing policies and
procedures related to the provision of care and services to skilled nursing facility residents.
Specifically, Health & Safety Code §1416.68(a) establishes the responsibilities of a nursing home
administrator:

It is the responsibility of the nursing home administrator as the managing officer of the
facility to plan, organize, direct, and control the day-to-day functions of a facility and to
maintain the facility’s compliance with applicable laws, rules, and regulations.

Consistent with this regulatory requirement, a nursing home administrator supervises all department
managers, including the Director of Nursing.

= 22 C.C.R. §72513 states that that “Each skilled nursing facility shall employ or otherwise provide an
administrator to carry out the policies of the licensee.” (See also 22 C.C.R. §72501.) 22 C.C.R.
§72523 further requires “written patient care policies and procedures.” 22 C.C.R. §72513 makes the
nursing home administrator or his/her designee responsible for screening patients for admission “to
ensure that the facility admits only those patients for whom it can provide adequate care.” Per 22
C.C.R. §72525, the administrator must also be a member of the patient care policy committee and the
pharmaceutical services committee. The regulations are unambiguous: the administrator plays a leading
role in ensuring that staff carry out policies and procedures related to the provision of care.

Federal Regulations: The Administrator is Responsible for Managing the Facility

Federal regulations also place responsibility on the administrator of a skilled nursing facility for managing
all disciplines that must work together in order to provide care to residents. According to 42 C.F.R §483.70,
a skilled nursing facility’s governing body must appoint the administrator, who is licensed by the State, is
responsible for management of the facility, and reports to and is accountable to the governing body.

National Association of Long-Term Care Administrator Boards: Administrators Ensure Plans of
Care Are Implemented

The National Association of Long-Term Care Administrator Boards, which credentials nursing home
administrators, including Mr. Cherney and Defendants’ own administrators, has identified a list of 74
specific “Domains of Practice” that make up an Administrator’s practice. These Domains include clinical
duties, including ensuring “plans of care are evidence-based, established, implemented, updated and
monitored...” and ensuring the “planning, development, implementation/execution, monitoring and
evaluation of” services and care offered by various departments (See: Domains ). The Domains of Practice
make clear that a nursing home administrator plays a vital operational role in the provision of care and
services by the interdisciplinary team of care providers, including licensed nurses, physicians, pharmacists,
therapists, dieticians, etc.

45
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The LHH Executive Administrator (EA) Job Description [job description] Confirms: The Executive
Administrator Ensures the Provision of Quality Patient Care

The LHH Executive Administrator job description outlines the vital role that a facility administrator plays
in the provision of quality care and services in a skilled nursing facility. LHH’s job description makes clear
that the LHH Administrator directs the provision of resident care and drives the quality of care.
Specifically, LHH’s job description states the following (emphasis added):

= “Commitment to providing exceptional care and services”
= “Ensures delivery of compassionate quality care and services...”

Cherney Trial and Arbitration Testimony Has Included Clinical Issues

= Cavin vs. Windsor Anaheim, et. al (September 2022, California). Mr. Cherney was qualified

by Arbitrator Jay Horton to testify regarding pressure ulcer development and prevention,
avoidable vs. unavoidable pressure ulcers, nursing staffing, care planning, turning and
repositioning, oral intake, hygiene care, nutritional status, care refusals, and Minimum Data
Set assessments.

Ledesma et al v. Mariner Health Central, Inc., et al (2021, California). In July 2021, Mr. Cherney was
qualified by Judge Evelio M. Grillo to testify in the six-month long trial of Ledesma, et al. v. Mariner
Health Central, Inc., et al., where he testified regarding skilled nursing facility standard of care on
behalf of ten individual residents. Specifically, he testified about the management of clinical issues
including pressure ulcers, weight loss, hygiene, tube feeding, falls, physician orders, and nursing
staffing, among other issues related to the care and services provided by a skilled nursing facility. Mr.
Cherney was the Plaintiffs’ principal expert regarding the standard of care in skilled nursing facilities
and subsequent to his testimony on corporate control, clinical issues, administrative issues and their
interplay, the jury awarded $13.5 million ($4.6 million in compensatory damages and $8.9 million in
punitive damages).

Tovar v. Mariner (2018, California). Mr. Cherney was qualified to testify as a standard of care expert
regarding clinical issues in Tovar v. Mariner, a 2019 two-week long JAMS Arbitration as Plaintiffs’
counsel’s expert, in front of Judge Richard Silver, (Ret.) who sat on the bench in Monterey County for
25 years. Primary clinical issues included falls prevention, care planning, and nursing staffing. Judge
Silver issued a confidential award to the plaintiff.

Nguyen vs. Windsor Fullerton (2018, California). In this arbitration, in which plaintiffs received a
confidential award, Mr. Cherney provided expert testimony on accidents, nursing staffing, and clinical
competency.

Lewis v. Brown Nursing Home (2019, Alabama). In this arbitration, in which plaintiffs received a

confidential award, Mr. Cherney provided expert testimony regarding falls prevention, nursing
assessments, care plans, nursing staffing, and policies and procedures.
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Cherney as Court Appointed Monitor Has Evaluated Numerous Clinical Issues

Since May of 2020, Mr. Cherney has served as a Court-appointed Monitor of three skilled nursing facilities
in California. In this role, he evaluates the facilities’ compliance with their policies/procedures and
standards regarding the following clinical issues (among other issues): pressure ulcer development, weight
loss, accidents/incidents, medication administration, medication storage, physician orders, clinical
documentation, nursing staff competencies, infection control, and nursing staffing sufficiency. In his role as
a Court-appointed Monitor since May 2020 in Santa Cruz continuing today, since December 2020 in Los
Angeles continuing today, and since March 2020 in Bakersfield continuing today, Mr. Cherney has been
empowered by the courts in each jurisdiction to ensure each facility complies with professional standards
including those standards directly related to the provision of care to facility residents from disciplines
including nursing, physicians, pharmacists, registered dieticians, and rehabilitation staff. He reviews
facilities’ compliance with medication administration and treatment administration standards and policies
and procedures, and routinely reviews interdisciplinary care documentation. In Santa Cruz, the Court has
ordered 24/7/365 access by Mr. Cherney to the facility’s electronic medical record, and Mr. Cherney
reviews clinical records as often as is necessary to fulfill his duties as set forth in that facility’s Preliminary
Injunction.

Cherney’s Work for the California Department of Justice and California District Attorneys Includes

Assessment and Evaluation of Clinical Issues

= California Department of Justice/Attorney General. Mr. Cherney is contracted with the California
Department of Justice/Attorney General. He is working on four current projects:

1. Investigation of seven skilled nursing facilities. Mr. Cherney leads a team of skilled nursing
facility professionals who are evaluating the regulatory and clinical compliance of seven skilled
nursing facilities. Clinical aspects of care provision include but are not limited to: weight loss,
pressure ulcers, falls with and without injury, pain management, and Medicare quality measures.

2. Review of asset purchase. Mr. Cherney was contracted in 2021 to aid the Attorney General in
analyzing the impacts on skilled nursing care quality and access to long term care related to a
proposed purchase of a non-profit skilled nursing facility.

3. Operation Guardians. Mr. Cherney is a member of an interdisciplinary team that evaluates the
regulatory compliance of long-term care facilities statewide.

4. COVID investigation. Mr. Cherney is a subject matter expert in a criminal case involving a long-
term care facility’s response to the COVID pandemic.

= Alameda County. Mr. Cherney is contracted with Alameda County as a subject matter expert on skilled
nursing facility administration. He is currently involved in a criminal case regarding, in part, nursing

staffing sufficiency at a Northern California skilled nursing facility in the COVID era.

= Kern County. For several years, Mr. Cherney has been contracted with Kern County as a subject matter
expert who advises on issues related to long term care administration and service quality.

= Santa Cruz County. For several years, Mr. Cherney has been contracted with Santa Cruz County as a
subject matter expert who advises on issues related to long term care administration and service quality.
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1||Appendix C. Documents Reviewed.
2 ~ [ Records, Organized
Decertification Letter, California 555020 Laguna Honda Hosp Rehab Ctr DP SNF Public Notice 3-30-2022 pdf
3 Settlement and Systems Improvement Agreement.pdf
+ [ Pickens letters
4 0B-16-22 Letter.pdf
2019 Letter.pdf
5 ~ [ Reform & Action Plans
Reform Plan, 09-03-19.pdf
action-plan_revised-final-lhh-rca-action-plan-and-tactics_20230303.pdf
6 LHHReformPlanFinalRev (1) (received in Abdullah case).pdf
~ 7 Summary of Deficiencies
7 BSU Decl Ex F.pdf
~ [ By-Laws
8 BSU Decl Ex S.pdf
+ ] PMQ Exhibit List
9 @:| PMQ_Potential Exhibit List 2.docx
+ [ Depositions
10 + 0 Rykowski, Margaret
PDF - FULL SIZE - LINKED EXHIBITS - MARGARET RYKOWSKI - PMQ.pdf
11 PDF - FULL SIZE - MARGARET RYKOWSKI - PMQ.pdf
PDF - CONDENSED - LINKED EXHIBITS - MARGARET RYKOWSKI - PMQ.pdf
12 PDF - CONDENSED - MARGARET RYKOWSKI - PMQ.pdf
RykowskiROUGH1.txt
13 + [ Root Cause Analysis Finds & Recommendations
RCA 7_CCSF-TJOHNSON_0320220cr.pdf
]_4 RCA 6_CCSF-TJOHNSOM_03199%90cr.pdf
RCA 1_CCSF-TJOHNSON_0318920cr.pdf
15 RCA 5_CCSF-TJOHNSON_0318230cr.pdf
RCA 4_CCSF-TJOHNSON_0319840cr.pdf
16 RCA 3_CCSF-TJOHNSON_0319760cr.pdf
RCA 2_CCSF-TJOHNSON_0312400cr.pdf
17 ~ [ Mediation Letter
@: MPA ISO Class Certification_DRAFT w6-1_CLEAN.docx
18 @) MPA ISO Class Certification_v5 CLEAN.docx
Johnson_Mediation Letter Brief. pdf
19 + 5 Monitoring Reports
Monitoring 6_CCSF-TJOHNSON_0318550cr.pdf
20 Monitoring 5_CCSF-TJOHNSON_03182 3ocr.pdf
Monitoring 4_CCSF-TJOHNSON_031781ocr.pdf
21 Monitoring 3_CCSF-TJOHNSON_0317440cr.pdf
Monitoring 2_CCSF-TJOHNSON_0317050cr.pdf
929 Monitoring 1_CCSF-TJOHNSON_03167 7ocr.pdf
23
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Appendix D. Supplemental Tables and Figures.

Table 13. June-July 2022 Mock Survey Findings Compared to December 1, 2022, Root Cause
Analysis Findings, Specific to Mock Survey Findings.
Repeat finding. No repeat finding.

Mock Survey
Finding Area

Corrective Action [Depo Ex. 2344
page number]

Finding on 12/01/22 Root
Cause Analysis4 [RCA page]

Infection Control

LHH is reviewing the entire
Infection Prevention and Control
Program [6-7]

The Infection Prevention and
Control Program does not follow
regulatory requirements [CCSF-
TJOHNSON_031903]

Accident Hazards

Task charge nurses with ensuring
that balcony doors are locked [7].

During a power outage, secured
area doors were not supervised
[CCSF-TJOHNSON_031937]

Food Safety Ensure food is properly stored [7] No further findings.
Essential Ensure medical equipment No further findings.
Equipment, Safe preventive maintenance is completed

Operating on time. [7]

Condition

Storage of Drugs

Ensure expired medications
removed. Ensure medication carts
are locked. [7-8]

Staff fail to check for expired
medications [CCSF-
TJOHNSON_031916]. Licensed
nurses are not securing
medication carts [CCSF-
TJOHNSON_031913].

Fire/Life Safety

Ensure doors closed and latched per
code. [8]

No further findings.

Administration Exam rooms have been converted to | No further findings.
offices without required CDPH
approval. [8]
Emergency A staff member could not explain Timely evacuation of the
Preparedness emergency evacuation procedures. administration building did not
[9] occur [CCSF-
TJOHNSON_031937].
Physical Showers dirty. Staff no ID badge. [9] | No further findings.
Environment

Freedom from
Abuse, Neglect,
Exploitation

Call lights were canceled without
staff responding. [9]

Lack of timely call light response
[CCSF-TJOHNSON_031920].

Radiology

Promptly process dosimetry badges.
[9-10]

No further findings.

Pest Control

Remove pest traps from clean

No further findings.

Program storage areas. [10]
Antibiotic Reinitiate Antimicrobial No further findings.
Stewardship Stewardship meetings. [10]

Self-administration
of drugs

Inconsistent nursing documentation.
(10]

The completion of a self-
administration assessment was
“not consistent with” regulations
[CCSF-TJOHNSON_031916]

Recertification

24/7 enhanced rounding. [12]

“LHH leadership does not

44 See Umpierre Decl., Ex. H (Depo Ex. 23).
45 See Umpierre Decl., Ex. I (Depo Ex. 24).49
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1 ||| Strategies consistently conduct rounds in the
facility” [CCSF-
2 TJOHNSON_031917]
3 “Charge nurse rounds are not
occurring as intended” [CCSF-
4 TJOHNSON_031916].
5
Table 14. Additional Costs Linked to LHH Breaches, 2019-2023.
6 Source: http://www.stoplhhdownsize.com/LHH Consultant and Lawsuit Costs_Soar Part-2_23-07-31.pdf
Date Additional cost Amount
7 2019-2023 | Lost MediCal revenue $22,300,000
FY2023- Addition of 14 full time equivalents (FTEs) related to $2,500,547
8 2024 LHH’s recertification
Unknown Two additional nursing home administrator positions $682,518
9 2023 Restraint Reduction Initiative related to LHH $692,449
application for CMS recertification
10 I TOTAL | $26,175,514
11/
19 /
/
13 [/
/
14|/
1l
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Table 15. 12/01/22 Root Cause Analysis by Quality Improvement Expert: First 4 Problem Areas
Had 20 Root Causes. Especially glaring breach.

o Reael
[Problem &rea Cairves Aot Cavses [Root Couse Analysls gage numbers] Orthet Dbt oo, [Bocmot Conesie Brnabysls pagge i bers|
AP pregram b z LHH"S OAF i specific o an aciie hosphal settieg, mol a SHF ssting. Al thes, 30T da ot uedk | daftin oh dardized Fudle
iriTactive [OCSF-TIOHNSON 08 1558 besares . [OCSF-TIOHNSON 81590
Fetimid on dits repoiting, ol @tlos 1o ki compdlesce. [OCSF- Dot il s o oot i e el i ol Wi Ml b [CCSF-
TIOHNSON_B1E58] TIOHMESOMN_E150F]
D et i s el e eoadicall seal are sl ot bve n OAFL OCSF- Dechidions are mads by opper managers sith sk of e rdile down e
TIOHNS0M_031E39] i ciie levals, [OCSF-TIOHNSON 031900 ]
QAP palichi ol cuimel with professlonal slandands. [ODSF- L i s i lmiled piedancs oh B unitE. [OC5F-
TIOHNSOM_E1E54] TIOHMEON D31503]
Erall aren't propsily trained on QAP process. 4 new Duality Masagsment
hirws barew s SHF o helathears suslit sxperience. O staMfing s m“:‘“““‘"‘“"“mmw
usbalbe. [CCSF-TEHNRSON_091901-02)
Irifwcthon Pravantkn 7 Lieck of mifsling Irrecdvarnast. Mufses don' kiow I raildests b Ths Tty b usieg e peroni ats dalndecting solations, s p For
ane Comtenl infections. [OCSF-TIOHNSON_031903) dmaning some egulprment. [ ICSF-TIOHNS0OM_031%05]

Tha iefection prewsntion and conteol Fhik aisiismest wid dirsiged Tor a
hespital, and b ret iific na SMF reguis [CCEF-
TIOHNSOH _E1506]

Iefiction contrel palicli wisa fol fevewed aneaally, [OCSF-
TIOHMEON_IE315%06]

[ M o

il i

FOCSF-TIOHN S0M_ 03] 50|

A corninon precticn for LHH B b Bee indvdeal without nursing hofma
bk o who do mol krssw SMF sagulations. [O0SF-
TIOHNSON_D31506]

I chingied b rbactiionic: b LS recodd (EHR), not Tully configuned Tof (ke
SN st

That Nty divi pot it SlPorg adull beamisg prie phes 1h taising and
dicirting of |rfecti fitlon and conerol

Oy 1 IPC spmscdalisr ba 350 rasldaiis, Irdtead of 1-100. Th Feclity shesdd
e pl oy Fuy besis, than B iefection Contrel profeiaionads bu hirg only 2.

[OCEF-TAOHMSON_031507)

T T BiEy chiich ol hitvel il pPogiidadlve sl plindsy' @tiom Tof nos-
cowmpl et Bahiiors. [OCSF-TIOHNSON_035807]

Liack of affactive IPC edocation of stall. [OCSF-TIOHNSON_031905]

T EHR i rict b d 1ay il [rleth bt il cofrtnol buardan.
IrciaaPTicharsl hasd Byghina ang PPE salits. [OCSF-TIOHNSON_021904) =
! |CCSF-TIOHNEON_021507)
Hursieg stalf i thon at ikl change i Inoorsistent asd ot

dlaidaidieed Ofbeh, CHAS afa axd uded. [DCSF-TIOHNSON_031507]

Bahaional Haalth

LHH 32T aie fal vl il i ied e rocel. P 10l ol il M Al il

Tha Favicds ool e e with jax behirdoral needs ame ot accuralely
] Sl new 4 manaipe resident with dax baburvtonal mewds [OCSF-
— : ralhected in U Fidlity Addddismanl. [(CSF-TROHNSDN_033911]
Thara i o lack of salety in the eed diatad no Bl d
Care plans afe ot updeted dos 1o ievalid [and surmoustalbe) salf -l ‘IIIH Hih'm:im” St [-?ﬁl’- " =
corifidantiality. S |
Corcaivd faisrd g FOCSF-TIOHNSON_D315909-10] Tio p—
Uirsderital Ted Bahirdonal Emangency R Tuaes (BERT). Oaly bwa
RM& wars hieed Tor chis iode, wibich i |nedegute fof U dlia, 2oopa and
danity of LHH's fation of reid [OCSF-TIOHNESON _03151F]
Egcisity aall nod il ied of LHH policies and procedune. This ef e
i b iEaresd of @licit sulbtescers estering the Radlity. [OCSF-
TIOHNSON_031511]
Ibaclica L
. and n Mad citlon sall ifminbtnaten poliches ife fmal routinely Tollowed [CCSF- | Thefs afe uideciined Baibal supslaeils ol e Badilde withod phrakdan
Bk _— TIOHNSON_E1513] ety [OCSF-TIOHNSON _031515]

Lisck of imardisciplinary leam collabofation. [OCSF-TIOHNSON_031914]

Mo i waith dei licartioh i § FOCSF- Hirsic do mol salely toee of disposs of meedications. Thy do ot dheck
TIOHNSOMN_(815013-14] iration dales or decure medcetbon cara [OCSF-TIOHRSON_031515]
Era—— ? r— jon o drug regi RS ——

Lry SNF panguilithana]. [OCSF-TROHNSON_031914)

Lisck of Fabibal supplamnl salaty vaiificithon process. [O0SF-
TIOHNS0M_0315014]

51

T Tty dovici il devirkop pol ko, Ll cicsswialk divectly 1o
d ati | OCSF-ThOHNSON_0315915)

LHH hiici i s’ o o Spaecific 1o W & oS g of pollcy i procedide
ch ] ke tien of thesa ch ol sl Thees |5 sl a

daliy in i policy apercval precess often LEking 3-4 mosthd dus 1o the
sy cminiibes spprovels regquired. [OCSF-TIOHNSOMN_031515]

LHH deses reot Bnlloes up on edocations] requests for 08T wiho have bees
alwreiing chirdirt] ofd 7 Thalf Seidicathon adiministration practics.
|[CCSF-TIOHNSON_031915)
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Table 16. 12/01/22 Root Cause Analysis by Quality Improvement Expert: Second 4 Problem Areas
Had 27 Root Causes. Especially glaring breach.

£ Rt
[Probbem e Caires  Root Caises [Root Cause Analysls page Beera] ﬂhmpﬂ““ﬂw__]
[Rorsiibart Righvis, el
. S - Pl cal pestraings often dig not e ude decumisted corgant. [OCSF-
::r:"bm Teeen B Lack ol - [OCEF-TIOHRSOMN_031517] TIOHNEON (E1938]
LHH dess. ot Birww @ slrong, proactive provess o demtily sarly abus " " ;
I b i il ddarits. This increases T likelihosel roidents sy ?J:l““ mﬂ::“ resiy Hate L
iepihaeon harmn. [JOCSF-TIOHNSON_D31987.18] - I
Foyaicanl I it @i ol farit with sl it [OCeF- Eaall dar et ek on desors and ask Tor permbiclon 1o embed reo. [OCSF-
TIOHNSOM_E1618] TIOHNSOM_31614]
Livw sta i ol tha gl -] [OCSF- Enall seamed while asalsring raskiants with meals. [OC5F-
TIOHNSOM_HE1518] TIOHNSOM_31514]
LHH s2adT hives fest Tully emsbraced reikisn-cemened practioes such
comal J— . :ﬁ;:mllumuﬂﬁm“m“im
TIOHNSOH_E1518] - 1
Thaia b oo hvi ciscdpll naey or Tar o dlarit seafl
o i gt el gy, FOCSFTIO - paraga) Lisecke of Ehesosly calll hght picigasisian. [ CCSF-TIOHN S0M_ 02319310
. : i CCSE TR 1915 LHH destrs. oot P il iy dcrmen reskdant s Tor dedi I range of mot
y o Bhaichvt I it T POn_E bual and acthdtias of dally g, [CCUF-TIOHNSON_031500)
Hursieg s1alf are not appeopiabely irained om how 1o conduct @ thorosgh
ard cempehess v alese el faphee! |rvetigation [eg., ol
Lack: ¥ frarn alied muiewnifn mursing propae. (3] Intarviswing efough Faiidests of ST, The laat Mol wil nieg ool
im 2016, [OCSF-TIOHNSON 31531
Whan allegatiors of ebine oo, $1all are not depacating e ldents =
Botore aReication i ibise ~TICHNEON 03152 |
Cosiriprada i
Thae isberd sl plissiey Daaen dois nol have The knowledgs bo demslop SHF
Cafi Mlard and T — [CESF-TIOHMSON_ 0515043 Ok o st b i Bl syatasn. [OCSF-TOOHNSON_031925]
Cusalivy of Cara
T MDS S trnest lacks lbadership ceralght s acooimtabiiny, [OCSF
TIOHNSON_(81524] LHH desiis et opdlabe cife plafs. [CCSF-TIOHNSON_031905]
LHH destrs. et i et bsbanl morsieg assignesenis. [ 0C5F-
TIOHNSON, (31504 35) Cane gl wahi Sl guality desed. [OCSF-TIOHNSON_ 031926
Hurse leadars hives | nooro test and |nefTect v partidpation n te cara | DS D 15 @ cormskiana b o Hrem e I Linins, il
plan process. [ OCSF-TROHMSON_03149735] Eenins i rect contact with seldests. [OCSF-TIOHNSON 031507
Thaeie e ety corn peliscie for morsing ST related Lo pain dddsssments.
Tha EHR b futl optiesized for the SHF settieg. [OCSF-TIOHN SON_021525] i
Hor-licarad catnglvers have limioed sooss 1o caen plass. |OCSF-
TIOHNSOH_E1935]
Enall o dal hive i kicew lindigin B0 cang plan U Ufl gl e ol
risldants with bebardors sl subslancs use diordars [OCSF-
TIOHMEOM_E81925]
Cornpetent S1all, i .
Tralfice, afed B Lick of laidifilp with SNF experisnce. [OCSF-TIOHNSON _081330] Thars b kour Sinlf complanog wri Hirg el
[CCSF-THOHMSON_(31533)
Cnilivy of Cara
LHH leadars amd middle managessent do not comsisiently parform rowing e LHH ’_'I_.II:I'-_-':..H Hu.r-.!.' I:.I::. ::::: mﬁ_ﬂ:“:."
it Fondi. [OCSF-TIOHNSON _[51330-21] heeslon, [CCSF.TIHNSON_051333]
Thaia are no L] i wrul clical stall not Eaviir vy 31adT dom't ko o b0 screen Waibers. [OCSF-
e plill i i hdalofy edecation [OCSF-TIOHNSON 031921] TIOHNSOH_[31933]
Tha Departimest of Eduation and Tralsing b divered imo mamrg HR
; b POCSFTIOHMECN 033534 Saall viclabs the Cod of Condact. [OCSF-TIOHNSON _[31933]
Enall eraini i rellic By of ead and dhiR The sleclomic dalem &
Ergltibs only withoit additlor] adult heddnieg techslgues Tor @ st Eoimid wlall do ot hives s LHH e all wiidch i resuleed for log-in o the
liegual suall tha iy Barriars o bilipy. [OC5F ] ol it b i dule [OCSF-TIHNSOMN_081534]
TIOHNSOH_E81931-37]
LHH |aiSars afa ol beird of SHF aidoclad JOCSF-
TIOHNSOH_B1537)
Erfafgiry
; " Lack el aly f i th ik during erser brs. Mo ™ [CCSF-TICHNSON (31538]
& Fidied, o iidd i hidd aging. [CCSF-TIOHRSON_031935) el Wizt ol : =
[Pregram [EPP)
L“’:‘ﬁ“‘"’:‘" e J"F_"m"""" Thm Ermmigeray Proparedies Plan binder ws snalde b e et ed s
e mpency cr MR reny by ol YOO My 2033 [CCSF-TIOHNSCMH_031938)
SOM_81936-37]
Hakaid vadrariale Bty axarchiad afe fol reutintaly conducted. [OCSF- LHH hiici af inifTectiee pPocsdd for condacting drills. [ OCSF-
TIOHNSOM_H1537] TIOHNSOM_31538]
EFP resounoes ane mol readily scomialble o stal. This iscreise the LHH seall lisch wrgency wiheh smpondng o eclusl ersergency act batom.
I Thece] 50T s el Picipenie] apprepriatlely. [OCSF-TIOHNSON (31937 | [CCSF-TIOHNSON 031938
EF raising h completed onllime and s availabls only in Erglish, resulting | The Hegital lscdent Cormesand System b osly isltdated at the lesdership
in limited comprehension. [OCSF-TIOHMSOMN _[31537] bl [OCSF-TIOHNSOMN_[31534]
Residents s #hitors afe unawers of e ersergency plam, [OCSF- LHH |acks imtarmal and exteival oollaboration fer EF. [OCSF-
TIOHNSOH_E319348] TIOHNSOH_[319349]
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Table 17. Quality Improvement Expert (QIE) Findings of Continuing Noncompliance, Jan — Feb

2023.

Dt Key Findings of Continuing Moncompliance [Monitoring Report page numbers]

Action Plan. 31 of 126 deliverables [25%) needed to be revised aind requined ooaching by the GIE
Jan 2023: QIE  |expert to meet the intent of the Action Plan. Revisions were reguired for “generzl inattention to
Monitoring detzils.” Deliverables did not undergo intemal quality chedks by LHH esecutives. Some LHH stff did
Report 1 not pet Action Mlan communications. LHH planned to conduwct infedion control rounds only once: per
[Urmnipierre week and the (IE expert suggested 3 higher frequency. The Behavioral Emengency Response Team
Ded., Ex. O] {BERT) had only 3 members. LHH needs to mone quickly cormect ire plans. [CCSF-TIOHMNS0MN_031 6904
91; CCSF-TIOHMNSON_03 1700-03]

01/11723: The LHH menu system was not routinely monitored to ensure residents receive ordered
diets. [CCSF-THOHNSON_D31687]

01/11723: LHH lacked 3 systemwide approach to monitor weight variznoe and wound status and to
assess the effectiveness of intersentions. [OCSF-TIOHNSON_031687)

01/11/23: LHH lacked consistency in issuing required notices when a resident was transfermed
emenzently. [CCSF-TIOHNS0M _D31687]

01712723 The wound cre program did not continue to fundction after the retirement of 2 wound care
rurse. [OCSF-TIOHNS0N_D31687)

01/12/23: 5taff lacked knowledge of SMF fire & |ife safety regulations. [OCSF-TIOHNSON_03168E]
017/12/23: Staff poordy implemented interventions after abuse allegations. [CCSF-
TIOHMSOMN_031688]

01713/23: QIE expert idertified that an LHH staff member worked =6 months on & 47 residertt wnit
with a tubertulosis comversion without appropriate notification. 6 residents had 2 prior documented
history of positiee tubenculin skin test. [DCSF-TIOHNSON_031652)

01723723 Only 25 of 34 nurse leaders and managers attended the Nursing Executive Meeting. [QC5F-
TIOHNSOMN _031683]

01724723 Grievance notices in South 2 and South 3 Units were inoomect. [CCSF-TIOHNS0N_D31683]

S O 00 9 O O s~ w N
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01/26/23: Mezzanine South staff huddle did not review the hudde board or data. [5-6]

—
w

01/26/23: Care: Manning Performance bmprovement Mesting. Some staff were reluctant to hawve the
subject matter expert consultant inrvoheed in re plan meetings. [OCSF-TIOHNS0N_031684-B5)

—
S

Feb 2023: OJE
. o Action Man. 48 of 133 deliverables [36%) needed revision by OJE. Continuing “general inattertion to

detzils.” 72% of pressure ulcers were dassified 3= Stage 3 or higher and there were inconsistendes

g
g

Fbepm'_t 2 in wound measurement and documentation. [CCSF-TIOHNS0N_031726-28; CCSF-TIOHNSOMN_031736
16 || Mmeter=
Ded., Ex. P
02/05/23: Poor performance notifying physidans of sbnormal lab results and conducting pre- and
17 post-pain assessments when pain medication is administered. [CCSF-TIOHNSO0MN_031711]
0207723 A family member reported that 2 fall hadn't been previously reported to himfher. [OCSF-
18 TIOHMSOM 031712]
D2/0&/23: Spanish hinguage and North 1, 2, 3, & 4 grievanoes notices were incomect, despite Jan
19 2023 finding re same issue. [CCSF-TIOHNSON_031712]
02716723 The Acting Chief Medical Officer reported that not all Action Plan information filbers down
o the staff level, where the work needs to be operationalized. [CCSF-TIOHNS0MN_031721]
20 02/20/23: Huddle bocrds on Soarth 5 znd South 6 had not been updated since 0906422, S-plus
maonths previoushy. [CCSF-TIOHNSON_031715]
21 02/20/23: B of 9 staff failed to know what to do when a code red is announced. [CCSF-
TIOHMSOMN_031722]
22 02/21/23: There was a lack of initiztive to address bons-standing poor-performing metrics [induding
reparting abnormal vitzld signs to physicians) and a failure to improwve the feedback loop reganding the
23 Performance Improvement and Patient Safety [PIPS) Meeting (LHH s name for QAP The QIE
ohserved no follow-up for two weeks after the PIPS meeting. [CCSF-TIOHNSON_031717]
24 02423723 During 2 code red drill, some staff members did not demonstrate urgency to check and
close resident doors. [DCSF-TIOHMSON_031718]
02/24/23: & South 4 staff huddle lasted less than 5 minutes. [CCSF-TIOHNSON_031719]
25 Action Plan. 38 of 77 deliverables [458%) needed to be revised by the OIE. Key OIE concerns: [i] a
Maor 2023: QE | pattem of resident elopement without escalating to leadershipe (i) e plans were not compliant;
26 || Monitoring | {iii] staff were not completing care plan awdits 2s espected; [iv] non-compliant wse of physical
Report 3 restraints; |v) LHH leadership "thought” elements of compliance for physicl restraints were in placs;
27 [Urmnipierre fvi] 1:1 sitters were not provided to residents who needed them; [vii] LHH leaders were unaware of
Ded., Ex. T gaps in 1:1 sitters. GJE concerms had to be escalated for immediate interventions. [OC5F-
TIOHMSOM_031761-63; CCSF-TIOHNS0N_031774-79)
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Table 18. Quality Improvement Expert (QIE) Findings of Continuing Noncompliance, Jan — Feb
2023.
Dt Key Findings of Continuing Moncomipliance [Monitoring Report page mumbers]
03,/03/23: The QIE had to stress to executive |eaders the importanos of regulzdy rounding units znd
sttending unit-based OAM meetings to support st=ff and ensure sooountability. [CCSF-
TIOHNSOMN_031750]
03,/08/23: Grievance bowes were labeled ™ Suggpestions.™ [OCSF-THIHNSOMN_031750]
03,/08/23: Nursing Unit North 5 buddle did not use the huddle board. [CCSF-TIOHNS0N_031751)
03/15/23: The start of at least weekly sosootive rounding on 13 nursing units. [CCSF-
THOHNS0MN_031757]
03/20/23: The 2023 Fadlity Assessment incorporated old, inaoourate data. [CCSF-
TIOHNSO0MN_031757]
03/20/23: Some wnits were not obizining weekly weights as ordered. [CESF-TIHOHMNSON_031755]
032123 North Tower nursing unit grievance bowes wers |sbeled only in English. [CCSF-
TIOHNS0MN_031752]
032123 Huddles for North Tower nursing units had inconsistent infommn ation and 3 |2k of
standardization despite an established huddle board process. [OCSF-TIOHNS0ON_031752]
03/23/23: Read and sign education padkets wene in break nooms instead of interactive and in-person
training. despite 27 unigue edusstion and training milestones due by April 30, 2023. [CC5F-
TIOHMSOMN_D31755-56]
Apr 2023: QIE Action Plan. 30 of 122 Action Plan deliverables [24%) nesded to be revised by the OJE. Key concemns
m“.;g eszlated by the QIE induded: [i] residents inappropriztely were allowed to o out on pass and LHH
Report 4 did not recognize risk or regulatory vulnerability these findings presented; (i) staff were non-

. responsivee to a fire alarm and generally confused; (i) LHH did not hanee & designated smoke area for
t’:":‘m COVID-positive residents; [iv) the slow pace of completing resident care plan reviews. [0CSF-

e THOHNS0MN_D31804-02; CCSF-TIOHNSON_031813-21)

04,04/ 23: Grievance bowes still labeled only in English. [OCSF-TIOHNSON_031750]
04,0523 North 2 Nursing Unit infection prevention champion had not yet received training as a
champion and did not attend the 04,05/ 21 QAP Infection Comtrol meeting. [OISF-
THOHNS0MN_D31790-91]
04,006 23: Lack of criticzl thinking at the bedside resulting in 2 delayed or inapproprizte response.
[CCSF-TIOHNSON_031795]
04,/18/23: There was confusion about issuing bed hold notices and notices of transfer/discharge
because there were two separate policies. [CCSF-THIHNSO0OM_03179E]
04,11E/23: The electronic health recond is not user friendly to help nurses record wound treatments.
Some staff don't know how to navigate HER to apprropriately dooument daily care in the detail
required. [CCSF-TIOHNSOM_03179E]
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May 2023: OJE
Meonitoring Action Man. 13 of 42 deliversbles [31%) needed to be revised by the BIE. GIE concerns induded 2
Report 5 regative trend for seversl abuse-related sctivities. [CCSF-TIOHNS0M_031837; CLSF-

[Urnipierre TIOHNSOMN_031845-53]

Diedl., Ex. 5]

N DN
)

05/17/23: 6 stzirwell door alarms were not reacthated sfter an emerpency penerator test. [OCSF-
TIOHNS0MN_031831]

0571723 Two of 3 Aides were standing up while feeding residents. [CCSF-TIOHNS0N_031632]
05/23/23 - 05/ 26/23: LHH did not hawe a palicy’procedurs for suicidal ideationresponse. [OCSF-
TIOHNSO0MN_031834]

[\)
[\)

[\)
w

DO
W~

Jun 2023 QIE
Monitoring 06/14/23: QIE referenced LHH's “continued areas of strupgle” including - facility-reported incidents,
Report & effective daily monitoring, dinicl areas: falls, physical restraints, elopements, changes in condition,
[Umipierre behavioral health. [CCSF-TIOHNSON_031869; CCSF-THOHNSOMN_03 1886-90]
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06/14/23: "Culture change remans a significant challenge.” [CCSF-TIOHNS0MN_031655]
06/23/23: The CM5 monitoring sunsey report for June 5 and 9 was 144 pages with 20 F-tag
deficiencies. [OC5F-TIOHNSON_031871)
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Figure 4. Turnover, LHH Leaders, June 2019 — July 2023.

Turnover, Laguna Honda Hospital:
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Figure 5. LHH Executive Administrator Turnover, 2019-2023.
Source for 2022 CA NHA turnover: https:/nursinghome411.org/data/staffing/staffing-q3-2022/
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Appendix E. Contextualizing LHH’s Rates of Deficiencies

Regarding Recertification Survey Resident Sample Sizes

Between 2019-2023, LHH’s rate of total deficiencies per 100 licensed beds was less than State
averages (Figure 6). However, per Federal rules, a disproportionately low percent of LHH residents
were reviewed during annual recertification surveys. In fact, only about 5% of LHH residents were
required to be reviewed by surveyors during a recertification survey (Figure 8). Compared to smaller
nursing homes, surveyors reviewed 1.4 to 5.1 times fewer residents during an LHH recertification
survey (Figure 9). It is estimated that, had a larger sample size been reviewed during LHH’s
recertification surveys in 2021 and 2022 (the only two years for which recertification surveys are
publicly available), LHH’s rate of deficiencies per 100 beds would have increased (because
recertification-only deficiencies would have increased), especially in 2022 (Figure 7). In sum, LHH’s
large size gave it an advantage over smaller facilities with respect to being cited for potential
noncompliance.

Figure 6. Rate of Total Deficiencies per 100 Licensed Beds, 2019-2023.
Sources: https://qcor.cms.gov/main.jsp &
https://www.cdph.ca.gov/Programs/CHCQ/LCP/CalHealthFind/Pages/SearchResult.aspx

Johnson vs. CCSF/LHH
Total Deficiencies per 100 Licensed Beds, Laguna Honda & All CA Facilities
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Figure 7. LHH Adjusted Rate of Recertification Survey-Only Deficiencies per 100 Beds for
Larger Sample Sizes of Residents.
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Figure 8. In 2022, Only 5.2% of LHH Residents Were Reviewed During the 2022
Recertification Survey. Source: https:/nursinghome411.org/wp-content/uploads/2021/08/SOM-Appendix-
P.pdf

Percent of Residents Reviewed During a Medicare/Medicaid
Recertification Survey Based on Number of Residents
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Figure 9. In 2022, During Recertification, Surveyors Reviewed 1.4 to 5.1 Times Fewer LHH
Residents than in Smaller Nursing Homes.
Source: https:/mursinghome411.org/wp-content/uploads/2021/08/SOM-Appendix-P.pdf
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1 || Regarding a Significant Decrease in California Deficiencies Due to COVID-19 Pandemic
After 2019, the number of deficiencies issued to California skilled nursing facilities dropped
2 || significantly (Figure 10). Like all California SNFs, LHH was under less regulatory scrutiny in the
years 2020-2023.
3
Figure 10. Deficiencies to California Facilities Plummeted After 2019, Due to COVID-19
4 Annual Percent Difference in Total Deficiencies per Facility in California,
Compared to Baseline Year 2019
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Appendix F. Quality Assurance and Performance Improvement (QAPI, pronounced kwa-pee).
Effective November 28, 2019, new Federal regulations at 42CFR, §483.75 regarding QAPI were
implemented. Essentially, every nursing home was required to “develop, implement and maintain an
effective, comprehensive and data-driven QAPI program...”

Moreover, responsibility for the QAPI program was the responsibility of “the governing body and/or
executive leadership,” who were “accountable for ensuring that” [42CFR, §483.75(f)]:
e The QAPI program was maintained and sustained, including during transitions of leadership.
e “Clear expectations are set around safety, quality, rights, choice, and respect.”

Figure 11. QAPI Five Elements. [Source: CMS QAPI Five Elements]

WAPI

Five Elements

Element 1: Design and Scope

A QAPT program nmst be ongoing and comprehensive, dealing with the full range of services offered by the facility,
including the full range of departments. When fully implemented, the QAPI program should address all systems of care
and management practices, and should always include clinical care, quality of life, and resident cheice. It aims for safety
and high quality with all clinical interventions while emphasizing autonony and choice in daily life for residents (or
resident’s agents). It uhlizes the best available evidence to define and measure goals. Nursing homes will have in place a
written QAPT plan adhering to these principles.

Element 2: Governance and Leadership

The goveming body and/or administration of the mursing home develops a culture that mvolves leadership seeking input
from facility staff, residents, and their fanmlies and/or representatives. The governing body assures adegquate resources
exist to conduct QAPT efforts. This includes designating one or more persons to be accountable for QAPT; developing
leadership and facility-wide training on QAPL; and ensuring staff time, equipment, and technical training as needed. The
Goveming Body should foster a culture where QAP is a priority by ensuring that policies are developed to sustain QAPI
despite changes in personnel and tumover. Their responsibilities include, setting expectations around safety, quality,
rights, choice, and respect by balancing safety with resident-centered rights and choice. The governing body ensures staff
accountability, while creating an atmosphere where staff is comfortable identifying and reporting quality problems as
well as opportunities for improvement.

Element 3: Feedback, Data Systems and Monitoring

The facility puts systems in place to monitor care and services. drawing data from multiple sources. Feedback systems
actively incorperate input from staff. residents, fanuilies, and others as appropriate. This element includes using
Performance Indicators to monitor a wide range of care processes and outcomes, and reviewing findings against
benchmarks and/or targets the facility has established for performance. It also includes tracking, mvestigatng, and
monitoring Adverse Events that must be investigated every time they occur, and action plans implemented to prevent
TeCUITEnces.

I

Element 4: Performance Improvement Projects (PIPs)

A Performance Improvement Project (FIF) is a concentrated effort on a particular problem in one area of the facility or
facility wide; 1t mvolves gathering information systematically to clanfy 1ssues or problems, and intervemng for
improvements. The facility conducts PIPs to examine and improve care or services in areas that the facility identifies as
needing attention. Areas that need attention will vary depending on the type of facility and the umique scope of services
they provide.

Element 5: Systematic Analysis and Systemic Action

The facility uses a systematic approach to determine when in-depth analysis is needed to fully understand the problem, its
causes, and implications of a change. The facility uses a thorough and highly organized’ structured approach to
determine whether and how 1dentified problems may be caused or exacerbated by the way care and services are organized
or delivered. Additionally, facilities will be expected to develop policies and procedures and demonsfrate proficiency m
the use of Root Cause Analysis. Systemic Actions look comprehensively across all invelved systems to prevent future
events and promote sustained improvement. This element includes a focus on confinual leaming and continuous

IIprovement.
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BY EMAIL/ELECTRONIC SUBMISSION: Only by e-mailing the document(s)
listed above to the persons at the e-mail address(es) listed on this date pursuant to Code
of Civil Procedure § 1010.6 and California Rules of Court Rule 2.251. No electronic
message or other indication that the transmission was unsuccessful was received within
a reasonable time after the submission.

BY ELECTRONIC SERVICE: I electronically filed the document(s) listed above

X with the Clerk of the Court by using the Court’s approved E-filing provider, File&Serve
Express, and caused a copy of said document(s) to be E-Served through File&Serve
Express to the persons at the e-mail address(es) listed above on this date. No electronic
message or other indication that the transmission was unsuccessful was received within
a reasonable time after the submission.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct. Executed at San Francisco, California on January 16, 2024.

Ann Williams
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